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From the Kentucky Department of Education 
Office of Guiding Support Services – General Counsel


In Kentucky, districts are not permitted to honor a parent’s request to opt-out of Common Core State Standards (CCSS) or statewide testing.. There is no authority in state or federal law allowing parents to opt-out of the Kentucky Core Academic Standards (KCAS) or the statewide assessment system.  

State Academic Standards
Senate Bill 1 (2009), which was overwhelmingly supported by a bi-partisan majority of the Kentucky House and Senate, mandated common standards. The Kentucky Board of Education (KBE), via state regulations that carry the force of law (704 KAR 3:303) is charged with approving and implementing such standards. Under its authority and, through the prescribed legal process, the Kentucky Board of Education adopted the Common Core State Standards in English/language arts and mathematics as well as the Next-Generation Science Standards, collectively known as the Kentucky Core Academic Standards (KCAS). Since the standards are included in regulation, the expectation is that all students are provided instruction and opportunity to learn these standards in the public schools; however, how a school/district establishes the curricula for those standards is a local decision, per KRS 160.345 (i) (10). 

State Assessments
In 1997, the Kentucky Court of Appeals affirmed the Kentucky Board of Education’s authority to require all students in public schools in our state to participate in standardized assessments. In Triplett v. Livingston County Board of Education, 967 S.W.2d 25 (Ky.App. 1997), the Kentucky Court of Appeals held that Kentucky statute KRS 156.160, which provided the Kentucky Board of Education (KBE) the authority to set the minimum requirements for graduation from a public high school in our state, gave the KBE the authority to require all students of public schools in our state to participate in standardized assessments and that this requirement did not violate the students’ rights.

Students may only be excused from statewide assessments upon completion and approval of the Medical Nonparticipation Form or Extraordinary Circumstances Nonparticipation Form. Both forms can be found at: http://education.ky.gov/AA/distsupp/Pages/Forms.aspx.  

Kentucky’s statewide accountability system depends on the testing of every student. No student may opt-out of the standardized assessments conducted under this system. The purpose of testing every student is to ensure that all schools and districts are serving all students and that gaps in categories of students are identified, addressed, and closed. Kentucky statute KRS 158.6453 http://www.lrc.ky.gov/statutes/statute.aspx?id=3554 and Kentucky regulation 703 KAR 5:140 http://www.lrc.ky.gov/kar/703/005/140.htm were promulgated to ensure the system and the data produced were faithful to these goals. An accountability model must be all-inclusive and all-reflective.

Schools will not provide alternative learning activities during the state assessment testing times. 
[bookmark: _GoBack]ALL students are expected to make a good faith effort to complete the state assessments to the best of their ability. Students who do not participate in the statewide accountability system will receive a “0” score which will be included in the school’s accountability calculation. The student also may be subject to discipline under school or district policies including the code of conduct or behavior.

(over)
Data Sharing
The Kentucky Department of Education and local schools and districts in Kentucky adhere to the Family Education Rights and Privacy Act (FERPA). Pursuant to 34 CFR Part 99, FERPA does not prohibit transmission of testing data from the local school to the Kentucky Department of Education. In fact, the department has instituted policy and protocol which expressly protect against the disclosure of student information.

Parental Rights under the 14th amendment to the United States Constitution 
While the 14th Amendment gives parents the general right to direct the upbringing and education of their children, the federal courts have not expanded this right to include controlling every aspect of a child’s public school education. While parents do have the right to choose between public and private schools or home schools, “they do not have a constitutional right to ‘direct how a public school teaches their child’”. (Parker v. Hurley, 514 F.3d 87, 102 (1st Cir. 2008)), or the information to which their children will be exposed. 


Additional questions may be directed to:
Todd Allen
Assistant General Counsel
Office of Guiding Support Services – General Counsel
Kentucky Department of Education
todd.allen@education.ky.gov
(502) 564-4474, ext. 4833.
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