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Kentucky Department of Education Concerns over ESSA Proposed Regulations on Accountability and State Plans

· The proposed regulations are too prescriptive: The proposed regulations often go beyond the intent of the statute severely limiting state choices. As they stand, the proposed regulations stifle creativity, innovation and the sovereignty of states to govern their own education policies. 

· Timeline: The law calls for states to develop and implement a single, statewide state accountability system that meets the requirements set forth in ESSA beginning with the 2017-18 school year. Although Kentucky started working on this process shortly after the law was signed, if states truly embrace the changes in ESSA, it is extremely optimistic to consult shareholders, identify new indicators as required, revise measures and the accountability system as a whole, make adjustments to plans based on final federal regulations, complete revisions to state statutes and regulations as may be needed, submit plans to the United States Department of Education (USED), complete the peer review process and communicate the final approved plan to districts and the public – all prior to the start of the 2017-18 school year. 

Additionally, the proposed regulations would require states to identify schools for improvement under the new system at the beginning of the 2017-18 school year, essentially before the system is put into place and perhaps even before it is approved by USED. To accomplish this, states would have to identify schools using data generated under the current accountability system to identify schools for comprehensive and targeted support and improvement under the new system, which may have very different measures. We believe it would be fairer to schools and districts to wait until the end of the 2017-18 school year to identify schools based on the measures of the new system. This would be a much cleaner approach that would avoid confusion that can result when two systems are mixed.

Until new schools are identified under the new system, Kentucky would continue to provide support services to those schools currently identified for help.

· Method to identify consistently underperforming subgroups: The statute says each state must establish and describe in its state plan a method to identify schools for targeted support and improvement, leaving the determination of consistently underperforming up to the state. 

However, the proposed regulation defines “consistently underperforming” as failing to make progress for two years. Kentucky feels this regulation oversteps the bounds of the statutory language, which leaves the definition of consistently underperforming up to the states. 

The regulation further prescribes for targeted support the identification of ALL schools that have at least one subgroup that performs as low as the “all students” subgroup in any school identified in the lowest 5 percent in the state. The regulation does not discuss whether states can cap the number of schools that can be identified to 5-10 percent. 

While we are still trying to determine exactly how this would play out in Kentucky, based on preliminary results from another state’s data and using a rough model, more than 50 percent of schools were identified for Targeted Support under this provision. This brings back the worst of NCLB and stifles states’ ability to devise systems that are both technically better and more sensitive to the state’s own goals and context than the federal regulations.

· Over/under identification of schools for comprehensive support and improvement: Under the proposed regulations each state must create a method for identifying public schools in need of comprehensive support and improvement and must include three types of schools:
· The lowest-performing 5 percent of all Title I schools in the state;
· Any public high school failing to graduate one-third or more of its students; and
· Title I schools with a consistently underperforming subgroup that, on its own, is performing as poorly as all students in the lowest-performing 5 percent of Title I schools and that has failed to improve after implementation of a targeted support and improvement plan.

Because schools identified through this ESSA provision for Targeted Support (see previous bullet) cascade into Comprehensive Support if they do not exit within three years, it is easy to imagine Comprehensive Support involving many more than 5 percent of schools within four years. 

Kentucky believes every student should succeed, but also understands goals must be realistic and achievable or they are meaningless.

Additionally, states currently are able to identify schools for supports if they are Title I eligible, even if they are not receiving Title I funding. Due to the prescriptive nature of the proposed regulations, states are no longer given that option. Since many, if not all, districts run out of Title I money before getting to high schools, there would be middle and high schools that would not receive assistance in spite of really needing it.

· Summative score: The law does not require a summative score and leaves the determination of the lowest performing schools to states. By requiring a summative score, the proposed regulations limit states’ ability to determine how they will determine school performance. Kentucky favors a broader, fairer and more informative representation of school performance by leaving the indicators at a dashboard level, which do not mask either the positives or negatives of school performance. We have found with our current system that a summative score creates an unhealthy sense of competition rather than collaboration and collegiality among schools and districts. In some instances, it also has resulted in schools making decisions based on points they could receive rather than based on what’s best for students.

As an alternative to ranking schools based on a single summative score to determine who gets help, the state would like to consider a matrix approach which would weigh not only performance on various measures, but also a school’s capacity to make improvements and willingness to do so. 

· Resources to support school improvement: The proposed regulations call for states to provide at least $50,000 for each Targeted Support and Improvement school and at least $500,000 for each Comprehensive Support and Improvement school, regardless of student population. The state would have no discretion in awarding less unless the district requested and justified less, which few are likely to do. The result would be less money for schools that may have larger student populations and need more than the $500,000 to effect comprehensive improvement, thus creating a funding inequity. 

· Burdensome documentation required: The statute states that “the Secretary shall require only descriptions, information, assurances…, and other information that are absolutely necessary for the consideration of the consolidated state plan or consolidated state application.” However, the proposed regulations would require states to undertake burdensome, time-consuming documentation to provide detailed descriptions, reviews and evidences on multiple elements within the state plan(s).
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