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All procurements in the Summer Food Service Program must be competitive and must meet all standards set forth in program regulations and OMB Cost Circulars.  References:  7 CFR 225, 7 CFR Parts 3016 and 3019)

Proper procurement will ensure fairness, make best use of Federal, State and local funds and obtain the best products and services.

Depending on the circumstances, you must choose from the following methods of purchasing: 
· Small purchase/Informal Procurement
· Formal Procurement


Informal Procurement Process for Small Purchases

Informal procurement procedure:  Organizations participating in the KY SFSP with purchases less than $20,000 use the informal procurement procedure. 

Steps in the Informal Bid process:

1. Develop specifications: Describe the goods or services (should be in writing) including delivery and packing conditions.
2. Identify sources: Contact potential vendors in a variety of ways (e.g., visiting a farmer’s market, calling on the phone, or emailing) and collect at least three bids.
3. Evaluate responses: Ensure that responders are responsible and responsive—in accordance with all aspects of the specifications. Document each bid even if it was offered in a face-to-face meeting.
4.  Award the contract: Determine which bidder offers the best value and award the contract to the bidder that is most responsive and responsible with the lowest price.
5.  Manage the contract: Ensure the sponsor receives everything from the vendor that the contract stipulates









Formal Procurement Process

Formal Procurement is used when the value of the purchase is greater than the threshold for small purchases.  In Kentucky this amount is $20,000. It is more rigorous and prescriptive than informal procurement.  Two types of Formal Procurement are: 
Competitive Sealed Bidding (i.e. Invitation to Bid-IFB) and Competitive Proposal (Request for Proposal-RFP).

Competitive Sealed Bidding vs. Competitive Proposal:

In competitive Sealed Bidding, a fixed price contract is awarded to the best responsive bid.  In Competitive Proposal, a fixed price contract or a cost reimbursable contract is awarded to the most responsive bidder after negotiations have taken place.   Use Competitive Proposal method when the request lacks specificity and is requesting goods and services that are not “one size fits all”.  Expectations can be identified but more than one method can be used to achieve the desire outcome in Competitive Proposal and criteria allows for the measurement of factors that differ along other dimensions than just price.  By contrast, in Competitive Sealed Bidding, responsive bids will not differ other than price, and the contract will be awarded to the lowest priced bidder.  The RFP will ask respondents how they will accomplish the services requested.  When using the RFP, the sponsor must be able to measure and document why one bidder’/s response to a particular criterion is better than another.
In the Formal Procurement Process:

· Bids are publicly solicited using an Invitation for Bid (IFB)
· A fixed price contract is awarded to the best responsive bid
· Use only when clear and concise specifications, such as grading weight, item labels and nutrition qualities, are available
· Responsive bids will not differ other than price.  The contract will be awarded to the lowest priced, responsive and responsible bidder.
· Must have more than one qualified source that is willing and able to compete for the award.
 
Steps in the Formal Bid Process:

1. Identify Allowable Methods:  IFB or RFP
2. Prepare solicitation and contract documents.  Detailed bid specs must be developed.
3. Advertise.  Bids/Proposals must be publicly solicited.
4. Receive and evaluate submissions. Measure and document why one company’s response to a particular criterion is better than another.
5. Award contract.
6. Execute contract.
7. Maintain documentation:
Retain all required records for three years after the final payments and all pending matters have been closed and completed.
Program participants and/or contractors may be required to submit any or all documents to the State Agency for review
8. Have written protest procedures. 

Solicitation Documents Guidelines:

· The description and scope need to be in line with what is being procured and need to be clearly stated so that bidders will understand and can be responsive.
· Identify all of the requirements that bidders must fulfill.
· The solicitation must specify the resulting contract type (clearly state whether solicitation will result in fixed price or cost reimbursable contract).
· Include contract duration.
· Include specific pricing structure
· Include how all bids will be evaluated
· A clear and accurate description of the requirements for the material, product, or service to be procured will be incorporated but should not contain features which unduly restrict competition.
· Other elements to include:  clear and specific time periods, clauses regarding termination for cause or convenience, and remedies for breach (i.e. negligence, nonperformance)

Protest Procedures:

Program participants and contractors (bidders) will be responsible for the settlement of all contractual and administrative issues arising out of procurements.  Protest procedures must be in place to handle and resolve disputes. A protestor must exhaust all administrative remedies with both the sponsor, business, or organization and the State Agency before pursuing a protest with the USDA.

There are three basic types of protests, based on the time in the procurement cycle they occur. 
· A pre-bid or solicitation phase protest is received prior to the bid opening or proposal due date
· A pre-award protest is a protest against making an award and is received after receipt of proposals or bids, but before award of a contract
· A post-award protest is a protest received after award of a contract.

When the procedure is requested, it should be provided immediately.  The written procedures typically address the following elements:
· Differences in procedures for pre-bid, pre-award and post-award protests;
· Specific deadlines (in working days) for filing a protest, filing a request for reconsideration and for the grantee’s response to a protest;
· Location where protests are to be filed;
· Statement that the grantee will respond, in detail, to each substantive issue raised in the protest;
· Identification of the responsible official who has the authority to make the final determination;
· Statement that the grantee’s determination will be final;
· Allowance for request for reconsideration (if data becomes available that was not previously known, or there has been an error of law or regulation)

The decision to open a bid or to award a contract prior to resolution of a protest rests with you, the sponsor.

Solicitation of Small and Minority Business: 
Institutions shall take affirmative steps to ensure that small businesses, minority-owned businesses and women’s business enterprises are used whenever possible. Affirmative steps shall include the following:

1. Including qualified small businesses, minority-owned businesses and women’s business enterprises on solicitation lists
2. Assuring that small businesses, minority-owned businesses and women’s businesses are solicited whenever they are potential sources;
3. When economically feasible, dividing total requirements into smaller tasks or quantities so as to permit maximum small business, minority-owned business and women’s business participation;
4. Where the requirement permits, establishing delivery schedules which will encourage participation by small businesses, minority-owned businesses and women’s businesses;
5. Using the services and assistance of the Small Business Administration and the Department of Commerce’s Minority Business Development State Agency in the solicitation and utilization of small businesses, minority-owned firms and women’s business enterprises.

State Agency Technical Assistance

The State Agency will provide technical assistance to sponsors who request assistance in developing specifications, and/or reviewing invitations for bids, evaluating requests for proposals and writing contracts.  Contact SCN at 502-654-5625 and ask for a consultant with the Summer Food Service Program.  

Split Purchases

Sponsors cannot intentionally split purchases to have them fall below the small purchase threshold and avoid the formal procurement method.  There may be instances in which a specific mart supports the need to separate certain products from the overall procurement.  (Ex. Bread and milk are commonly procured separately because fundamental differences between them and other food products (shorter shelf life, durability, etc.)
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Food Service Management Company

Sponsors may contract with a FSMC to provide your food service.

Contract Provisions

A contract with a FSMC must:

· Contain a list of the feeding sites that KDE SFSP has approved and for which the FSMC is expected to provide meal service, including the number of meals by type to be delivered to each location.
· Allow the sponsor to increase or decrease the number of meals that are ordered within a prior notice period identified in the contract.
· Indicate that the sponsor will conduct an onsite review of the FSMC food preparation facilities at least once each year and provide written documentation to the FSMC of any program violation and required corrective action
· Specify that meals must conform to the cycle menu upon which the FSMC based its bid and menu changes must be agreed upon by you and the FSMC
· The FSMC must maintain records such as invoice receipts, delivery reports and meal production records and submit them to the sponsor at least once a month
· The FSMC must obtain local health e certification for each food preparation site that will be used to prepare meals.
· Ensure that health and sanitation requirements are met at all times.
· Operate in accordance with SFSP guidelines regarding the preparation and delivery of meals and maintenance of records. 
· The contract must state that the FSMC understands that it will not be paid for meals that are delivered outside of the agreed upon delivery time, are spoiled or unwholesome at the time of delivery or otherwise do not meet the meal requirements contained in the contract. 


Additional requirements:

· All proposed contracts are publicly  announced at least once, not less than 14 calendar days prior to the opening of the bids 
· The bids are publicly opened
· The Invitation to bid does not specify a minimum price
· The invitation to bid contains a cycle menu approved by the State agency upon which the bid is based
· The invitation to bid contains food specifications and meal quality standards approved by the state agency
· The invitation to bid does not specify special meal requirements to meet ethnic or religious needs unless such special requirements are necessary to meet the needs of the children to be served.
· Neither the contract nor the invitation to bid provides for loans or any other monetary benefit or term or condition to be made to sponsors by food service management companies.
· Non-food items are excluded from the invitation to bid except where such items are essential to the conduct of the food service.
· Copies of all contracts between sponsors and food service management companies, along with a certification of independent price determination, are submitted to the State agency prior to the beginning of Program operations.
· Copies of all bids received are to be submitted to the State agency, along with the sponsor’s reason for choosing the successful bidder; and
· All bids in an amount which exceeds the lowest bid and all bids totally $100,000 or more are to be submitted to the State agency for approval before acceptance.  State agency shall respond to a request for approval of such bids within 5 working days of receipt.
· A bid submitted by a FSMC over $100,000 shall obtain a bid bond in an amount not less than five percent nor more than ten percent, as determined by the sponsor, of the value of the contract for which the bid is mad.  A copy of the bid bond shall accompany each bid.
· A representative from the State Agency will be at the opening of the sponsor’s FSMC bids totaling $100,000 or more and prior to program operations; bids of over $100,000 must be approved by the State Agency.
· Prior to program operations, the State Agency will complete pre-award review and approval of contracts when the sponsor intends to award bids to other than the lowest bidder. 

Selection and Award:

A sponsor can only award a contract to a responsible FSMC with the potential to perform successfully under the specified terms.  The contract should be awarded at least two weeks prior to operating the program. This time will allow the FSMC and the sponsor to successfully prepare to manage the program.  

Contract Renewal options:

You may renew an existing FSMC contract during each of the four consecutive years following the base year of the contract if the scope and purpose of the contract do not change.  This renewal may be done without conducting a procurement method.  The execution of a contract with an option for renewal does not compel either party to renew the agreement.  All contracts shall include a termination clause whereby either party may cancel for cause with 60-day notification.




Local Procurement

Organizations receiving funds through the Federal Child Nutrition Programs may apply geographic preferences when procuring unprocessed locally grown or locally raised agricultural products.  The procuring entity is responsible for defining “locally grown”, that is state, county, region, etc.  It is important that local preference should not be defined in a way that limits competition.

This preference can only be applied to products which are locally grown and locally raised, and that have not been cooked, seasoned, frozen, canned or combined with any other products.  This does not preclude foods that have been handled and prepared to make them usable, such as washing vegetables, bagging greens, butchering livestock and poultry, pasteurizing mild and putting eggs in a carton, as well as using a minimal amount of preservatives to prevent spoilage.

Agricultural products that have been chopped, cut, slice, diced or shucked are considered to be unprocessed.  Ground meat for hamburgers is considered “processed”, so geographic preference may not be applied to hamburger meat.  Livestock and poultry may only be butchered to be considered “unprocessed.”

Using Geographical Preference in 4 Steps:

1. Define local-state, county or within a certain number of miles of the sponsor?
2. Determine whether the procurement is informal or formal-Does it exceed $20,000?  If yes, use formal procurement.
3. Decide how much preference to give-additional points for local?  %off for local?
4. Determine how the preferences will be applied.

While there are a variety of ways to apply geographic preference, the key is to be sure that use of geographic preference does not restrict free and open competition.  Also, the selection criteria must be clearly described in all solicitation materials.

Examples for using geographic preference: 
· Preference for a locally grown food item is given to those producers who grown named food within local parameters.  Additional points are awarded to the producers who meet these criteria and this is clear in the solicitation.
· An RFP is issued for produces with a preference for (sponsor-defined) local goods.  Respondents meeting criteria receive a % price reduction.
· Sliding scale for awarding preference points based on the % of products the vendor provides that are local.   For ex. provide > 70% of the requested items from with the state, 10 preference points awarded, 50-69%, 7 points, etc.
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Parties to this contract shall comply with Public Law 100-237 whenever possible and purchase only food products that are produced in the United States.
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[bookmark: _Toc228864441]Parties to this contract shall comply with Executive Order (E.O.) 11246, “Equal Employment Opportunity,” as amended by E.O. 11375, “Amending Executive Order 11246 Relating to Equal Employment Opportunity,” and as supplemented by regulations at 41 CFR parts 60, “Office of Federal Contract Compliance Programs, Equal Employment Opportunity, and Department of Labor.”.





Definitions

1. An Aggregate Award is the process of awarding a contract by categories for like items.  Examples include awarding all the canned foods, staples, frozen foods, milk, other dairy products or bakery items for a specific period of time.
2. Bid means an offer to perform catering service in accordance with the specifications and conditions of the governing contract for a set, stated price.
3. A Bond is an insurance agreement pledging surety for financial loss caused in connection with the contract. Essentially, a bond provides assurance to the school district that, if a loss occurs in connection with a contract related to its school nutrition operations, the loss will be covered to the extent agreed upon in the bond.
4. The Buy American provision (in section 12(n) of the National School Lunch Act) requires schools to purchase, to the maximum extent practicable, domestic commodities and products. A domestic commodity or product means an agricultural commodity that is processed in the United States, and/or a food product that is processed in the United States substantially using agricultural commodities that are produced in the United States. Purchases made in accordance with the Buy American provision must still follow the applicable procurement rules calling for full and open competition. Any entity that purchases food or food products on behalf of the school food authority must follow the same Buy American provisions that the SFA is required to follow.
5. Cancellation clause- The cancellation policy is to be communicated to potential bid respondents.  Include quantifiers for cancellation and the number of days notification required for the contract to be cancelled.  Sponsors should include provisions in the solicitation document to terminate for cause or convenience within a specified time period upon providing written notification.
6. Code of Conduct-A code of conduct is a set of rules outlining the responsibilities of, or proper practices for, an individual or organization. Grantees and sub grantees will maintain a written code of standards of conduct governing the performance of their employees engaged in the award and administration of contracts. This code governs the methods of procurement, establishes the requirement that the sponsor perform a cost or price analysis for every procurement (including contract modifications), and determines which contract clauses and certifications are required in the sponsor’s contracts. To be included in the written code of conduct:
The Code of Conduct must prohibit employee:
· From soliciting gifts, travel packages, and other incentives from prospective contractors
· From participating in the selection, award, and administration of any contract to which an entity or certain persons connected to them, have financial interest.
The Code of Conduct:
· Must provide for Child Nutrition Program operators to set standards when financial interest is not substantial or the gift is an unsolicited item of nominal value and may be acceptable
· Must provide for disciplinary actions to be applied in the event he standards are violated.
7. Competitive proposals (i.e., a request for proposal (RFP)) solicit a technical proposal that explains how the prospective vendor will meet the objectives of the solicitation and a cost element that identifies the costs to accomplish the technical proposal. While price alone is not the sole basis for award, price remains the primary consideration when awarding a contract under the competitive proposal method.
8. Competitive Sealed Bidding is a formal method of procurement in which sealed bids are publicly solicited (i.e., through an Invitation for Bid (IFB)), resulting in the award of a fixed-price contract to the responsible vendor/bidder whose solicitation is responsive to the IFB, conforms to all the material terms and conditions of the IFB, and is lowest in price. In this case, the IFB must be publicly advertised, and solicitations must be solicited from an adequate number of known suppliers, providing them with sufficient time to respond before the date set for opening the solicitations.
9. Conflict of Interest Statement.  The following is an example of a Statement of Conflict of Interest:

Statement of Conflict of Interest

The SFA’s officers, employees or agents shall neither solicit nor accept gratuities, favors, trips, meals or anything of monetary value from contractors nor potential contractors.  To the extent permissible under State law, rules or regulations, such standards shall provide for appropriate penalties, sanctions or other disciplinary actions to be applied for violations of such standards. All procurements for goods or services that are supported in whole or in part with Federal funds are required to comply with 7 CFR 3016.

10. A Contract is a formal, legally enforceable agreement between a buyer (client) and a seller (vendor) that establishes a legally binding obligation for the seller to furnish goods and/or services and for the buyer to compensate the seller. A contract must clearly and accurately describe the goods, products and/or services to be delivered or performed and the terms and conditions of the agreement. 
11. A Cost-Reimbursable Contract is formal, legally enforceable contract that reimburses the vendor for costs incurred under the contract but does not provide for any other payment to the vendor, with or without a fixed fee. In a cost-reimbursable contract, allowable costs will be paid from the non-profit school nutrition account to the vendor net of all discounts, rebates and other applicable credits accruing to or received by the vendor.
12. An Escalator/De-escalator Clause or market-based pricing are predetermined provisions in a contract stipulating specific conditions for an increase or decrease in price.
13. A Fixed-Fee is an agreed upon amount of money that is fixed at the inception of a cost-reimbursable contract. In a cost-reimbursable contract, the fixed fee includes the vendor’s direct and indirect administrative costs and profit allocable to the contract. 
14. A Food Hub is a business or organization that actively manages the aggregation, distribution, and marketing of source-identified food products primarily from local and regional producers to strengthen their ability to satisfy wholesale, retail, and institutional demand. The use of a food hub may cut down on administrative burdens as it does not require the school to procure every food item from a distinct distributor – each of which would require their own specifications, contract, and procurement methods.
15. A Food Service Management Company is defined as any organization, whether commercial or non-profit, that contracts with a school food authority to manage any aspect of the school nutrition program.
16. Full and Open Competition means that all suppliers are playing on a level playing field and have the same opportunity to compete. Procurement procedures may never unduly restrict or eliminate competition. 
17. A Group Buying Service (GBS) is a commonly used term to refer to an organization that buys on behalf of other entities in larger quantities. GBS could also refer to a purchasing cooperative, purchasing consortium, group buying/purchasing organization, etc. A GBS can call itself many different names. A GBS may be for profit or not-for-profit. All principles regarding full and open competition apply to purchases made through a GBS.
18. An Invitation for Bid (IFB) is a type of solicitation document used in competitive sealed bidding in which the primary consideration is cost; the expectation is that competitive bids will be received and an acceptance (also called an award) will be made to the responsive and responsible vendor/bidder whose bid is lowest in price. An IFB is a formal method of procurement that uses sealed bidding and results in a fixed-price contract with or without adjustment factors. The IFB must be publicly advertised, and bids shall be solicited from an adequate number of known suppliers, providing them with sufficient time to respond prior to the date set for opening the bids. In addition, the IFB should describe the minimum standards expected of a responsible vendor/bidder in measurable terms.
19. A Material Change is a change made to a contract after the contract has been awarded that alters the terms and conditions of the contract substantially enough that, had other respondents (vendor/bidder) known of these changes in advance, they may have bid differently and more competitively.
20. Noncompetitive Proposal means the procurement through solicitation of a proposal from only one or a very limited number of sources or after solicitation of a number of sources, competition is determined to be inadequate.
21. Protest Procedure-School districts usually have pre-established procedures for a vendor to contest the award decision. Outline the procedures or direct the respondents on how to locate the procedures. An interested party may protest a solicitation for the procurement of property or services; the cancellation of such a solicitation or other request; an award or proposed award of such a contract; and a termination of such a contract, if the protest alleges that the termination was based on improprieties in the award of the contract. Districts must have protest procedures in place to handle and resolve disputes relating to their procurements and shall, in all instances, disclose information regarding the protest to the awarding agency.
USDA FNS will accept a solicitation protest from a protestor only if the following conditions have been met:
   The contract was made in connection with child nutrition programs.
   The protestor has exhausted all administrative remedies with the district before pursuing the protest with FNS.
   Violations of federal law or regulations and the standards of this section (violations of
State or local law will be under the jurisdiction of state or local authorities) exist.
   Violation of a district’s protest procedures exists for failure to review a complaint or
protest. Protests received by the federal agency other than those specified above will be referred to the district.
22. Quotation or quote means the formal statement of a price at which a prospective caterer is prepared to deliver specified services.
23. To be considered Responsive, a respondent must submit a response to the solicitation that conforms to all material terms and conditions of the solicitation. To be considered responsible, a respondent must be capable of performing successfully under the terms and conditions of the contract. In order to be awarded a contract, a respondent must be responsive and responsible.
24. A Request for Proposal (RFP) is a type of solicitation document used for the formal procurement method of competitive proposals. The RFP identifies the goods and services needed and all significant evaluation factors. The RFP is publicized and is used to solicit proposals from a number of sources. Negotiations are conducted with more than one of the sources submitting proposals, and either a fixed-price or cost-reimbursable contract is awarded. Competitive proposals may be used if conditions are not appropriate for the use of competitive sealed bids.
25. Small-Purchase Procedures, also known as informal procurement, are those relatively simple and informal procurement methods for securing services, supplies, or property that may be used when the anticipated acquisition will fall below the small-purchase threshold.  The small purchase threshold for Kentucky is $20,000.
26. A Solicitation is a document used by the school food authority to acquire goods, products and/or services. Solicitations must incorporate a clear and accurate description of the technical requirements for the material, product and/or service to be procured. Solicitations must also identify all the requirements that the respondents (offers’) must fulfill and all other factors to be used in evaluating the solicitations or proposals.





Resources:

Regulation
http://www.isbe.net/nutrition/pdf/7CFR_3016.pdf
http://www.fns.usda.gov/farmtoschool/usda-procurement-regulations

Institute of Child Nutrition: Procurement in the 21st Century
http://www.nfsmi.org/ResourceOverview.aspx?ID=475

Local Procurement:
http://www.fns.usda.gov/sites/default/files/f2s/F2S_Procuring_Local_Foods_Child_Nutrition_Prog_Guide.pdf
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