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704 KAR 7:160.  Use of Physical Restraint and Seclusion in Public Schools.
RELATES TO:  KRS 156.160 (1) (g h), 158.444 (1)
STATUTORY AUTHORITY:  KRS 156.160 (1) (g h), 156.070, 158.444 (1)
NECESSITY, FUNCTION, AND CONFORMITY:  KRS 156.160 (1) (g h) and 158.444 (1) give the Kentucky Board of Education the authority to promulgate administrative regulations related to medical inspection, physical and health education and recreation, and other regulations necessary or advisable for the physical welfare and safety of the public school children.
The first responsibility of Kentucky schools is to promote learning in a safe and healthy environment for all children, teachers, and staff.  The improper use of physical restraint and seclusion by districts directly affects the psychological and physical welfare of students and may result in psychological harm, physical harm, or death of students. Because there is no evidence that physical restraint or [and] seclusion is effective in reducing the occurrence of inappropriate behaviors, physical restraint or seclusion should never be used except in situations where a child’s behavior poses imminent danger of serious physical harm to self or others.  Physical restraint and seclusion should be avoided to the greatest extent possible without endangering the safety of students and school personnel [staff].  This administrative regulation establishes the 

requirements for the use of physical restraint and seclusion in districts and the notification and data reporting requirements for the use of physical restraint and seclusion in districts.
Section 1.  Definitions. (1) “Aversive behavioral interventions” means a physical or sensory intervention program intended to modify behavior that the implementer knows would cause physical trauma, emotional trauma, or both, to a student even when the substance or stimulus appears to be pleasant or neutral to others and may include hitting, pinching, slapping, water spray, noxious fumes, extreme physical exercise, loud auditory stimuli, withholding of meals, or denial of reasonable access to toileting facilities.
(2) “Behavioral [Behavior] intervention” means the implementation of strategies to address behavior that is dangerous, inappropriate, or otherwise impedes the learning of the students [or others].

(3) [“Behavioral Intervention Plan” means a comprehensive plan for managing inappropriate or dangerous behavior by changing or removing contextual factors, antecedents, and consequences that trigger, maintain, or escalate inappropriate or dangerous behavior, and for teaching alternative appropriate behaviors to replace the inappropriate or dangerous behaviors.
(4)] “Chemical restraint” means the use of medication to control behavior or restrict a student’s freedom of movement that includes over-the-counter medications used for purposes not specified on the label but does not include medication prescribed by a licensed medical professional and supervised by qualified and trained individuals in accordance with professional standards.  
(4) [(5)] “Dangerous behavior” means behavior that presents an imminent danger of serious physical harm to self or others but does not include inappropriate behaviors such as disrespect, noncompliance, insubordination, or out of seat behaviors.
(5) [(6)] “De-escalation” means the use of behavior management techniques intended to mitigate and defuse dangerous behavior of a student, that reduces the imminent danger of serious physical harm to self or others.

(6) “Emancipated youth” means a student under the age of eighteen (18) who is or has been married or has by court order or otherwise been freed from the care, custody, and control of the student’s parents.
(7) “Emergency” means a sudden, urgent occurrence, usually unexpected but sometimes anticipated, that requires immediate action.

(8) [“Functional Behavioral Assessment” means a process to analyze environmental factors such as any history of trauma, the combination of antecedent factors (factors that immediately precede behavior) and consequences (factors that immediately follow behavior) that are associated with the occurrence of inappropriate or dangerous behavior and includes the collection of information through direct observations, interviews, and record reviews to identify the function of the dangerous behavior and guide the development of behavioral intervention plans.
(9)] “Mechanical restraint” means the use of any device or equipment to restrict a student’s freedom of movement, but does not mean: [include]
(a) Devices [devices] implemented by trained school personnel, or utilized by a student that have been prescribed by an appropriate medical or related services professional that are used for the specific and approved purposes for which such devices were designed;

(b) Does not mean Adaptive [and that may include adaptive] devices or mechanical supports used to achieve proper body position, balance, or alignment to allow greater freedom of mobility than would be possible without the use of such devices or mechanical supports;
(c) Does not mean Vehicle [vehicle] safety restraints when used as intended during the transport of a student in a moving vehicle;
(d) Does not mean restraint for medical immobilization; and
(e) Does not mean Orthopedically [orthopedically] prescribed devices that permit a student to participate in activities without [with] risk of harm. 
(9) [(10)] “Parent” means a natural parent, a guardian, or an individual acting as a parent in the absence of a parent or a guardian of a student.

(10) [(11)] “Physical Restraint” means a personal restriction that immobilizes or reduces the ability of a student to move the student’s [his or her] torso, arms, legs, or head freely, but does not mean: [include]
(a) temporary touching or holding of the hand, wrist, arm, shoulder, or back for the purpose of encouraging a student to move voluntarily to a safe location;

(b) does not mean behavioral interventions, such as proximity control or verbal soothing, used as a response to calm and comfort an upset student;
(c) does not mean less restrictive physical contact or redirection to promote student safety; and

(d) does not mean physical guidance or prompting when teaching a skill or when redirecting the student’s attention. 
(11) [(12)] “Positive behavioral supports” means a school-wide systematic approach to embed evidence-based practices and data-driven decision-making to improve school climate and culture in order to achieve improved academic and social outcomes, to increase learning for all students, including those with the most complex and intensive behavior needs; and to encompass a range of systemic and individualized positive strategies to reinforce desired behaviors, to diminish reoccurrence of inappropriate or dangerous behaviors, and to teach appropriate behaviors to students.
(12) [(13)] “Prone restraint” means the student is restrained in a face down position on the floor or other surface, and physical pressure is applied to the student’s body to keep the student in the prone position.
(13) [(14)] “School personnel" means teachers, principals, administrators, counselors, social workers, psychologists, paraprofessionals, nurses, librarians, school resource officers, other sworn law enforcement officers, and other support staff who are employed in a school or who perform services in the school on a contractual basis [but does not include school resource officers defined in KRS 158.441 (2)].

(14) “School resource officer” is defined in KRS 158.441 (2).
(15) “Seclusion” means the involuntary confinement of a student alone in a room or area from which the student is prevented from leaving but does not mean [include] classroom timeouts, supervised in-school detentions, or out-of-school suspensions. 
(16) “Student” means any person enrolled in a preschool, school level as defined in 704 KAR 5:240 Section 5, or other educational program offered by a local public school district. 
(17) “Supine restraint” means the [a] student is restrained in a face up position on the student’s [his or her] back on the floor or other surface, and physical pressure is applied to the student’s body to keep the student in the supine position. 

(18) “Timeout” means a behavior management technique that is part of an approved program, involves the monitored separation of the student in a non-locked setting, and is implemented for the purpose of calming.
Section 2. (1) Local school districts shall establish [local] policies and procedures that:

(a) Ensure school personnel are aware of and parents are notified how to access the [its] policies and procedures regarding physical restraint and seclusion;
(b) Are designed to ensure the safety of all students [, including students with the most complex and intensive behavioral needs], school personnel, and visitors;
(c) Require school personnel to be trained in accordance with the requirements outlined in Section 6 [7] of this administrative regulation;
(d) Outline procedures to be followed during and after each use [incident involving the imposition] of physical restraint or seclusion [upon a student], including notice to parents, documentation of the event in the student information system, and a process for the parent or emancipated youth to request a debriefing session;
(e) Require notification, within twenty-four (24) hours, to [of] the Kentucky Department of Education and local law enforcement in the event of death, substantial risk of death, extreme physical pain, protracted and obvious disfigurement or protracted loss or impairment of the function of a bodily member, organ, or mental faculty resulting from the use of physical restraint or seclusion;

(f) Outline a procedure by which parents may submit a complaint regarding the physical restraint or seclusion of their child, which requires the district and school to investigate the circumstances surrounding the physical restraint or seclusion, make written findings, and where appropriate, take corrective action; and
(g) Outline a procedure to regularly review data on physical restraint and seclusion usage and revise policies as needed.
(2) Local districts shall revise existing policies or develop policies consistent with this administrative regulation within ninety (90) calendar days of the effective date of this administrative regulation. 

Section 3. (1) Physical restraint shall not be used in public schools or educational programs:
(a) As punishment or discipline; 

(b) [As a means of coercion] To force compliance or to retaliate [retaliation];

(c) As a substitute for appropriate educational or behavioral support;
(d) To prevent property damage in the absence of imminent danger of serious physical harm to self or others;
(e) As a routine school safety measure; or

(f) As a convenience for staff.
(2) School personnel are prohibited from imposing the following on any student at any time:

(a) Mechanical restraint;
(b) Chemical restraint;
(c) Aversive behavioral interventions [that compromise health and safety];
(d) Physical restraint that is life-threatening;
(e) Prone or supine restraint; and
(f) Physical restraint that is prohibited by a licensed medical professional.
(3) Physical restraint may only be implemented in public schools or educational programs if:

(a) The student’s behavior poses an imminent danger of serious physical harm to self or others;
(b) The physical restraint does not interfere with the student’s ability to communicate in the student’s primary language or mode of communication, unless the student uses sign language or an augmentative mode of communication as the student’s primary mode of communication and the implementer determines that freedom of the student’s hands for brief periods during the restraint appears likely to result in serious physical harm to self or others;
(c) The student’s physical and psychological well-being shall be monitored for the duration of the physical restraint [The student’s face is monitored for the duration of the physical restraint];
(d) Less restrictive behavioral interventions have been ineffective in stopping the imminent danger of serious physical harm to self or others, except in the case of a clearly unavoidable emergency situation posing imminent danger of serious physical harm to self or others; and
(e) School personnel implementing the physical restraint [Assigned staff] are appropriately trained as required in Section 6 (3) of this administrative regulation [to use physical restraint], except to the extent necessary to prevent serious physical harm to self or others in clearly unavoidable emergency circumstances where other school personnel intervene and summon trained school personnel or school resource officers or other sworn law enforcement officers as soon as possible.

(4) When implementing a physical restraint, school personnel [staff] shall use only the amount of force reasonably believed to be necessary to protect the student or others from imminent danger of serious physical harm.

(5) The use of physical restraint shall end as soon as:
(a) The student’s behavior no longer poses an imminent danger of serious physical harm to self or others; or
(b) A medical condition occurs putting the student at risk of harm.
[(6) School personnel imposing physical restraint in accordance with this regulation shall:

(a) Be trained by an individual or individuals who have been certified by a crisis intervention training program that meets the established criteria in Section 6 of this administrative regulation , except in the case of clearly unavoidable emergency circumstances when trained school personnel are not immediately available due to the unforeseeable nature of the emergency circumstance; and 
(b) Be trained in state regulations and school district policies and procedures regarding physical restraint and seclusion.

(7) A functional behavioral assessment shall be conducted following the first incident of restraint, unless one has been previously conducted for the behavior at issue.]
Section 4. (1)  Seclusion shall not be used in public schools or educational programs:

(a) As punishment or discipline; 

(b) [As a means of coercion] To force compliance or to retaliate [retaliation];

(c) As a substitute for appropriate educational or behavioral support;

(d) To prevent property damage in the absence of imminent danger of serious physical harm to self or others;
(e) As a routine school safety measure;

(f) As a convenience for staff; or
(g) As a substitute for timeout.

(2) Seclusion may only be implemented in public schools or educational programs if [when]:
(a) The student’s behavior poses an imminent danger of serious physical harm to self or others;

(b) The student is visually monitored for the duration of the seclusion;

(c) Less restrictive interventions have been ineffective in stopping the imminent danger of serious physical harm to self or others; and 
(d) School personnel implementing the seclusion [Assigned staff] are appropriately trained to use seclusion.
(3) The use of seclusion shall end as soon as:
(a) The student’s behavior no longer poses an imminent danger of serious physical harm to self or others; or

(b) A medical condition occurs putting the student at risk of harm.
(4) A setting used for seclusion shall:

(a) Be free of objects and fixtures with which a student could inflict physical harm to self or others;
(b) Provide school personnel a view of the student at all times;
(c) Provide adequate lighting and ventilation;

(d) Be reviewed by district administration to ensure programmatic implementation of guidelines and data related to its use;
(e) Have an unlocked and unobstructed door; and

(f) Have at least an annual fire and safety inspection.

Section 5.  (1) All physical restraints and seclusions [incidents of the use of restraint and seclusion] shall be documented by a written record of each use [episode] of seclusion or physical restraint and be maintained in the student’s education record. Each [incident] record of a use of physical restraint or seclusion shall be informed by an interview with the student and shall include: 
(a) The student’s name;
(b) A description of the use of physical restraint or seclusion [incident] and the student behavior that resulted in the physical restraint or seclusion;

(c) The date of the physical restraint or seclusion [incident] and school personnel [staff members] involved;
(d) The beginning and ending times of the physical restraint or seclusion [incident];
(e) A description of any events leading up to the use of physical restraint or seclusion including possible factors contributing to the dangerous behavior;
(f) A description of the student’s behavior during physical [in] restraint or seclusion;

(g) A description of techniques used in physically restraining or secluding the student and any other interactions between the student and school personnel [staff] during the use of physical restraint or seclusion;

(h) A description of any behavioral interventions used immediately prior to the implementation of physical restraint or seclusion; 

(i) A description of any injuries [whether] to students, school personnel [staff], or others; 

(j) A description as to how the student’s [An explanation as to why this] behavior posed an imminent danger of serious physical harm to self or others;

(k) The date the parent was notified;
(l) A description of the effectiveness of physical restraint or seclusion in de-escalating the situation; [and]
(m) A description of school personnel [staff] response to the dangerous behavior; 

(n) A description of the planned positive behavioral interventions which shall be used to reduce the future need for physical restraint or seclusion of the student; and

(o) For any student not identified as eligible for services under either Section 504 of the Rehabilitation Act or the Individuals with Disabilities Education Act, documentation of a referral under either law or documentation of the basis for declining to refer the student.
(2) The parent of the student shall be notified of the physical restraint and seclusion verbally or through electronic communication, if available to the parent, as soon as possible within twenty-four (24) hours of the incident.  If the parent cannot be reached within twenty-four (24) hours, a written communication shall be sent.
(3) The principal of the school shall be notified of the seclusion or physical restraint as soon as possible, but no later than the end of the school day on which it occurred.

(4) The physical restraint or seclusion [incident] record as outlined in Section 5 (1) of this administrative regulation shall be completed by the end of the next school day [within twenty-four (24) hours] following the use [incident] of seclusion or physical restraint.

(5) If the parent or emancipated youth requests a debriefing session under Section 2 of this regulation, a debriefing session shall be held after the imposition of physical restraint or [and] seclusion upon a student.
(6) The following persons [All school personnel who were in the proximity of the student immediately before and during the time of the incident, the parent, the student, if the parent requests or if the student is an emancipated youth, appropriate supervisory and administrative staff, that may include appropriate Admissions and Release Committee members, Section 504 team members, or response to intervention team members] shall participate in the debriefing session:

(a) The implementer of the physical restraint or seclusion;

(b) At least two (2) of any other school personnel who were in the proximity of the student immediately before or during the physical restraint or seclusion;

(c) the parent; 

(d) the student, if the parent requests or if the student is an emancipated youth; and 

(e) appropriate supervisory and administrative school personnel, that may include appropriate Admissions and Release Committee members, Section 504 team members, or response to intervention team members.

(7) The debriefing session shall occur as soon as practicable, but not later than five (5) school days following the request of the parent or the emancipated youth, unless delayed by written mutual agreement of the parent or emancipated youth and the school.
(8) The debriefing session shall include:

(a) Identification of the events leading up to the seclusion or physical restraint;

(b) Consideration of relevant information in the student’s records and information from teachers, parents, other school district professionals, and the student;
(c) Planning for the prevention and reduction of the need for seclusion or physical restraint, with consideration of recommended appropriate positive behavioral supports and interventions to assist school personnel responsible for implementing the student’s IEP, or Section 504 plan, or response to intervention plan, if applicable, and [the results of functional behavioral assessments,] consideration of whether positive behavioral supports and interventions [positive behavior plans] were implemented with fidelity [, recommended appropriate positive behavioral interventions, and supports to assist personnel responsible for implementing the student’s IEP, or Section 504 plan, or response to intervention plan, if applicable]; and
(d) For any student not identified as eligible for services under either Section 504 of the Rehabilitation Act or the Individuals with Disabilities Education Act, consideration [evidence] of a referral under either law and [, or] documentation of the referral or documentation of the basis for declining to refer the student.
(9) All documentation utilized in the debriefing session shall become part of the student’s education record.
Section 6. (1) All school personnel shall be trained in state regulations and school district policies and procedures regarding physical restraint and seclusion. All school [School] personnel shall be trained annually to use an array of positive behavioral supports and [behavior] interventions [, strategies, and supports] to increase appropriate student behaviors, to [and] decrease inappropriate or dangerous student behaviors and to respond
[(2) All school personnel in local districts shall have annual basic training in responding] to dangerous behavior [students in a behavioral crisis and shall receive communication from the district identifying core team staff in the school setting that have been trained to engage in physical restraint or seclusion procedures].  This [The] training may be delivered utilizing web-based applications.  This [The] training shall include:

(a) Appropriate procedures for preventing the need for physical restraint and seclusion [crisis intervention], including positive behavioral [behavior] supports and interventions [management strategies];
(a) (b) State regulations and school district policies and procedures regarding physical restraint and seclusion 
(b) (c) Proper use of positive reinforcement;

(c) (d) The continuum of use for alternative behavioral interventions;

(d) (e) Crisis prevention; 
(e) (f) De-escalation strategies for responding to inappropriate or dangerous [of problematic] behavior, including verbal de-escalation, and relationship building; and
(g) Proper use of seclusion as outlined in Section 4 of this administrative regulation, including instruction on monitoring physical signs of distress and obtaining medical assistance when necessary.
(2)  [(f)] All school personnel shall receive annual written or electronic communication from the district identifying core team members [Identification of] in the school setting who [staff that] have been trained to implement [engage in] physical restraint [or seclusion procedures].

(3) A core team of selected school personnel shall be designated to respond to dangerous behavior and to implement [emergency situations, including the] physical restraint [or seclusion] of students.  The core team, except school resource officers and other sworn law enforcement officers, shall receive additional yearly training in the following areas:
(a) Appropriate procedures for preventing the use of [need for] physical restraint except as permitted by this administrative regulation [or crisis intervention, that shall include the de-escalation of problematic behavior, relationship building, and the use of alternatives to restraints];
(b) A description and identification of dangerous behaviors [on the part of students] that may indicate the need for physical restraint [or crisis intervention] and methods for evaluating the risk of harm in individual situations, in order to determine whether the use of physical restraint [or crisis intervention] is safe and warranted;
(c) Simulated experience of administering and receiving physical restraint [and crisis intervention], and instruction regarding the effect [effect(s)] on the person physically restrained, including instruction on monitoring physical signs of distress and obtaining medical assistance;
(d) Instruction regarding documentation and notification [reporting] requirements and investigation of injuries; and
(e) Demonstration by core team members [participants] of proficiency in the prevention and use of [administering] physical restraint [and crisis intervention].

Section 7. The following data shall be reported by the district in the student information system related to incidents of physical restraint and seclusion:
(1) Aggregate number of uses of physical restraint;

(2) Aggregate number of students placed in physical restraint;

(3) Aggregate number of uses of seclusion;

(4) Aggregate number of students placed in seclusion;

(5) Aggregate number of substantial risk of death, extreme physical pain, protracted and obvious disfigurement or protracted loss or impairment of the function of a bodily member, organ, or mental faculty to students related to physical restraint and seclusion;
(6) Aggregate number of instances of substantial risk of death, extreme physical pain, protracted and obvious disfigurement or protracted loss or impairment of the function of a bodily member, organ, or mental faculty to school personnel [staff] related to physical restraint and seclusion; and
(7) Aggregate number of instances in which a school resource officer or other sworn law enforcement officer is involved in the physical restraint or seclusion of a student.
This is to certify that the chief state school officer has reviewed and recommended this administrative regulation prior to its adoption by the Kentucky Board of Education, as required by KRS 156.070 (4).
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__________________________________

(Date)





Terry Holliday, Ph.D.







Commissioner of Education

_____________________


__________________________________ 

(Date)





David Karem, Chairperson

Kentucky Board of Education

REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Administrative Regulation: 704 KAR 7:160

Agency Contact Person: Kevin C. Brown

(1) Provide a brief summary of:

(a) What this administrative regulation does: This administrative regulation establishes the requirements for appropriate use of physical restraint and seclusion in districts and the notification and data reporting requirements for the use of physical restraint and seclusion in districts.

(b) The necessity of this administrative regulation: This administrative regulation is necessary due to the concerns about the increasing number of injuries and deaths across the nation related to the use of physical restraint and seclusion and the increase in complaints in Kentucky in recent years related to physical restraint and seclusion in Kentucky public schools.
(c) How this administrative regulation conforms to the content of the authorizing statute: 

KRS 156.160 (1) (h) and KRS 158.444 (1) gives the Kentucky Board of Education the authority to promulgate administrative regulations related to medical inspection, physical and health education and recreation, and other regulations necessary or advisable for the physical welfare and safety of the public school children.  The first responsibility of Kentucky schools is to ensure that schools promote learning in a safe and healthy environment for all children, and school personnel.  The improper use of physical restraint and seclusion by districts directly affects the psychological and physical welfare of students and may result in psychological or physical harm or even death of students.

(d) How this administrative regulation currently assists or will assist in the effective administration of the statutes: This administrative regulation will outlines requirements for the use of physical restraint and seclusion so that the safety of children and school personnel will not be compromised.

(2) If this is an amendment to an existing administrative regulation, provide a brief summary of:
(a) How the amendment will change this existing administrative regulation: Not an amendment.

(b) The necessity of the amendment to this administrative regulation: Not an amendment.

(c) How the amendment conforms to the content of the authorizing statute: Not an amendment. 

(d) How the amendment will assist in the effective administration of the statutes: Not an amendment.

(3) List the type and number of individuals, businesses, organizations, or state and local governments affected by this administrative regulation: All public school districts in Kentucky will be impacted by this administrative regulation.

(4) Provide an analysis of how the entities identified in question (3) will be impacted by either the implementation of this administrative regulation, if new, or by the change, if it is an amendment, including: The proposed regulation will impact schools and districts by providing the detail necessary to carry out their roles and responsibilities related to physical restraint and seclusion in public schools.  The training requirement within the regulation may be additional for some districts but other schools and districts have indicated that they already train their school personnel in de-escalation techniques and provide more intensive training for a core team that may physically restrain students.  School districts will need to revise policies and procedures that do not align with the regulation.  

(a) List the actions that each of the regulated entities identified in question (3) will have to take to comply with this administrative regulation or amendment:  School districts will need to train school personnel and collect data as outlined by the regulation and will need to revise policies and procedures to align with the regulation’s requirements.
(b) In complying with this administrative regulation or amendment, how much will it cost each of the entities identified in question (3): If the school district is not currently training a core team of school personnel in physical restraint, the estimated cost will be $1000 per person for initial training and $300 per follow up training.  The district may train the entire core team at a school if they choose or they may implement a train-the-trainer model and have directly trained and certified school personnel train other school personnel in order to reduce the financial burden on the district.

(c) As a result of compliance, what benefits will accrue to the entities identified in question (3):  Research shows that when best practices such as the ones outlined in the regulation are implemented, the number of incidents of physical restraint and seclusion decrease due to the change in culture of the school and a reduction in the number of escalated and dangerous situations.  Also, the number of incidents of injury for students and school personnel decrease when implementing these best practices.  

(5) Provide an estimate of how much it will cost the administrative body to implement this administrative regulation:

(a) Initially:  The proposed regulation will cost the Department in increased staff time to prepare online de-escalation training that can be accessed free of charge by all districts to supplement their onsite training.  

(b) On a continuing basis:  The proposed regulation will cost the Department in increased staff time to provide technical assistance regarding the requirements of the regulation.  The majority of the technical assistance can be provided by the regional special education cooperative infrastructure already in place.

(6) What is the source of the funding to be used for the implementation and enforcement of this administrative regulation:  General funds and IDEA funds.
(7) Provide an assessment of whether an increase in fees or funding will be necessary to implement this administrative regulation, if new, or by the change if it is an amendment: No increase will be necessary.

(8) State whether or not this administrative regulation establishes any fees or directly or indirectly increases any fees: This administrative regulation does not establish fees or directly or indirectly increase any fees.

(9) TIERING: Is tiering applied?  (Explain why or why not)  Tiering was not appropriate in this administrative regulation because the administrative regulation applies equally to all school districts.

FISCAL NOTE ON STATE OR LOCAL GOVERNMENT

Regulation Number:

704 KAR 7:160

Contact Person:

Kevin C. Brown

Phone number:

564-4474


(1) What units, parts, or divisions of state or local government (including cities, counties, fire departments, or school districts) will be impacted by this administrative regulation? School districts.

(2) Identify each state or federal statute or federal regulation that requires or authorizes the action taken by the administrative regulation. KRS 156.160 (1) (h) and KRS 158.444 (1) and federal law, The Individuals with Disabilities Education Act (IDEA), which requires students to be placed in the “least restrictive environment.”

(3) Estimate the effect of this administrative regulation on the expenditures and revenues of a state or local government agency (including cities, counties, fire departments, or school districts) for the first full year the administrative regulation is to be in effect. If school districts have not already been training a core team to implement physical restraint, they will need to identify that core team in each school and, using the train-the-trainer model, train those school personnel.  Also, they will need to revise policies and procedures regarding physical restraint and seclusion.  Therefore, an increase in expenditure the first year could result.


(a) How much revenue will this administrative regulation generate for the state or local government (including cities, counties, fire departments, or school districts) for the first year? None.

(b) How much revenue will this administrative regulation generate for the state or local government (including cities, counties, fire departments, or school districts) for subsequent years? None.

(c) How much will it cost to administer this program for the first year? If the school district is not currently training a core team of staff in physical restraint, the estimated cost will be $1,000 per staff member for initial training. The district may train the entire core team at a school if they choose or they may implement a train-the-trainer model and have directly trained staff and certified staff train other staff in order to reduce the financial burden on the district.

(d) How much will it cost to administer this program for subsequent years? If the school district is not currently training a core team of staff in physical restraint, the estimated cost will be $300 per staff member for follow up training.

Note: If specific dollar estimates cannot be determined, provide a brief narrative to explain the fiscal impact of the administrative regulation.


Revenues (+/-):


Expenditures (+/-):


Other Explanation:  If school districts have not already been training a core team to implement physical restraint, they will need to identify that core team in each school and, using the train-the-trainer model, train those school personnel.  Also, they will need to revise policies and procedures regarding physical restraint and seclusion.  Therefore, an increase in expenditure the first year could result.

STATEMENT OF CONSIDERATION

RELATING TO 704 KAR 7:160

Use of Restraint and Seclusion in Public Schools

Kentucky Department of Education

Amended After Comments

(1)  A public hearing was held on the above regulation on September 25, 2012 at 10:00 a.m. in the State Board Room, Kentucky Department of Education, 500 Mero Street, 1st Floor, Frankfort, Kentucky.

(2)  The following people attended this public hearing or submitted written comments: 

       Name and Title



              Agency/Organization/Entity/Other

Bill Adams, Principal



  Meade County Schools

Casey Allen, Superintendent


  Ballard County Schools 

Michelle Antle, School Psychologist

  Simpson County Schools

Shelia Baugh, Director of Special Education
  Simpson County Schools

Holly Bloodworth, Teacher


  Murray Elementary School 

Janet Board, Grandparent


  Self 



Carrell Boyd, Superintendent


  Caldwell County Schools

Angela Bray, Director of Special Education
  Pulaski County Schools

Bruce Chapman, President


  Handle with Care (HWC)
Mark Cleveland, Director
Southeast/South Central Education  Cooperative (SESC)


Susan Clifton, Director
West Kentucky Special Education    Cooperative (WKSEC)

Teresa Combs, Director
Kentucky School Boards Association   (KSBA)

Patty Dempsey




  The Arc of Kentucky (The Arc)

Beth Edmonson, President
Kentucky Association for Psychology in the Schools (KAPS)

Lori Franklin, Safe Crisis Management Trainer
  Menifee County Schools

Curtis Hall, Director
Northern Kentucky Cooperative for Educational Services (NKCES)

Dawn Hardeman, Director of Special Education  Menifee County Schools

Beth Harrison 




  Kentucky TASH

Lucy Heskins, Staff Attorney Supervisor 
  Kentucky Protection and Advocacy (P&A)

Eric L. Huffaker, SCM/ESPI Educator

  Wayne County Schools

Kim Johnson, Director of Special Education
  Owensboro Independent Schools

Audrey Lane Jones, Parent


  Self


Natalie Kelly
Kentucky Department for Behavioral   Health, Developmental and Intellectual Disabilities (DBHDID)
Donna Klingman, Crisis Trainer 

  Self

Ronald G. Livingood, Superintendent

  Grant County Schools

Leon Mooneyhan, Director
Ohio Valley Educational Cooperative   (OVEC)

Betty Muntz, Executive Secretary
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(3) The following people from the promulgating administrative body attended this public hearing or responded to the written comments:

Name and Title

Kevin C. Brown, Associate Commissioner and General Counsel, Office of Guiding Support Services

Amy Peabody, Assistant General Counsel, Office of Guiding Support Services

Johnny Collett, Director, Division of Learning Services

Robin Chandler, Policy Advisor, Office of Next Generation Learners

David Wickersham, Assistant General Counsel, Office of Guiding Support Services 

Sammie Lambert, Assistant Director, Division of Learning Services

Tracy Herman, Policy Advisor, Office of Guiding Support Services

      Toyah Robey, Director, Division of Student Success

      Lorrie Devers, Program Consultant, Division of Next Generation Professionals

Summary of Comments and Responses

(1) Subject Matter:  Safe environment for all students and school personnel

(a) Comment: Commenters stated this administrative regulation protects students who act out more than it protects the other students and does not allow school personnel to keep all students safe.

Several commenters stated that they have never seen a teacher hurt a student but gave examples of teachers being hurt by students.

Commenters stated that physical restraint and seclusion may be necessary in some situations but that the safety of all students is paramount.

Commenters stated that classroom teachers are expected to make snap decisions to protect all students and that teachers need to be protected, as well. 

Commenters stated that there should be a reasonable approach to physical restraint and seclusion that allows the use of physical restraint and seclusion to protect the educational environment from significant disruptions and to protect all students and school personnel from physical harm and to protect the school district, school personnel and other students from suffering significant property damage.

Commenters stated that this administrative regulation will allow bullies to take advantage of other students if the bully cannot be touched to redirect or remove them from the situation. 

Commenters stated that this administrative regulation will increase the likelihood of more injuries and that this could cause a loss of teachers and students in public schools. 

Commenters stated that studies show that, when restraint and seclusion decrease, teacher satisfaction and safety increase. 

Commenters stated that school administrators must be held more accountable for appropriately implementing each school’s disciplinary process and should support school teachers and their efforts at discipline.

Commenters stated that a teacher’s fingers had been broken in three places by a violent student and the teacher’s fingers had to be fused together and will no longer have mobility. 

Commenters stated that this administrative regulation’s restrictions on people in charge of children’s safety are not good.

Commenters stated that a teacher had a student throwing desks and had to restrain and did it safely; and that the teacher has to make a split second decision in an emergency situation and does not want to have to worry about the restrictions in the administrative regulation. 

A commenter stated that her grandchild was constantly physically restrained by school personnel during his kindergarten year; that he was restrained to comply, not because he was a threat; that he was physically restrained through his 3rd grade year; that he was put in a cleaned-out utility closet which was used by school personnel as a time out room; and that she had stacks of documents regarding the physical restraining and locking of her grandson in the closet by school personnel. The commenter stated that the physical restraint and seclusion of her grandson have been detrimental to his mental and emotional health; that restraint and seclusion have taught him to be afraid and that he now reacts with fight or flight when he is afraid; that he cannot tolerate a locked door, even at home; that these were awful experiences; and that her grandson, when he was a 7th grader, encountered school personnel who had physically restrained him previously and her grandson’s hands started shaking and he said his heart started pounding just at the sight of the school personnel who had physically restrained him.

A commenter stated that her eleven-year-old son was secluded from a classroom by school personnel and that the seclusion made him angry.

Commenters stated that they understood the position the school districts were in, related to disruption of the learning environment that may be caused by some students; however, they thought parents had a right to know about physical restraint of their children and they didn’t want the physical restraint or seclusion to cause long-term harm to children. 

Commenters stated that the administrative regulation will leave adults at the mercy of the students.

Those speaking or offering written comments on the importance of a safe environment for all students and school personnel were:  Bob Rogers (Murray Independent Schools), Carrell Boyd (Caldwell County Schools), Rachel Yarbrough (Crittenden County Schools), Bill Adams (Meade County Schools), Michael A. Owsley (ELPO), Sheila Baugh (Simpson County Schools), Kim Johnson (Owensboro Independent Schools), Lori Franklin (Menifee County Schools), Dawn Hardeman (Menifee County Schools), Sarah Thompson (Simpson County Schools), Michelle Antle (Simpson County Schools), Teresa Combs (KSBA), Tiffany Williams (Murray Middle School), Lucy Heskins (P&A), Mary Ruble (KEA), Holly Bloodworth (Murray Elementary School), Audrey Lane Jones (Parent), Janet Board (Grandparent), William Scott (KSBA),  Eric L. Huffaker (Wayne County Schools), Tres Settle (McLean County Schools), and Mark Cleveland (SESC).

(b) Response: Changes have been made to the administrative regulation to clarify issues regarding student and school personnel safety. The changes to the definitions section and to the sections on the physical restraint training requirements make plain that school personnel are not required or expected to allow physical harm to students or school personnel but rather are to only utilize physical restraint or seclusion as responses to student behavior in lieu of other options, where necessary and allowable, as described in the administrative regulation.

By permitting physical restraint or seclusion in situations in which a student’s behavior poses an imminent danger of serious physical harm to self or others, the administrative regulation clearly states that physical restraint and seclusion are preventive measures to be taken when necessary to avoid serious injury. The administrative regulation states that positive behavioral supports and interventions are to be used to reduce the number of situations in which a student’s behavior escalates to the point of presenting an imminent danger of serious physical harm to self or others and that less restrictive responses may be used to respond to situations in which a student’s behavior does not meet this threshold requirement, but still requires response to ensure the safety of all.

The psychological and physical well-being of students, including those students whose behavior is problematic, will be better protected by this administrative regulation as the restrictions on the use of physical restraints and seclusion and the systematic use of positive behavioral supports and interventions will reduce the number of physical restraints and seclusions and increase the safety of all.    

The agency has reviewed reports from schools and medical facilities that have prohibited physical restraint and seclusion and determined that cost savings have been realized as a result of: fewer instances of physical restraint and seclusion that in turn consume less staff time; fewer staff injuries resulting from the use of physical restraint and seclusion; reduced staff absences for recovery from injury; and increased job satisfaction and staff and employee retention.

(2) Subject Matter: Due process and equal protection

(a) Comment: Commenters stated that the administrative regulation violates the fifth and fourteenth amendment rights to due process and equal protection.  

Those speaking or offering written comments on due process and equal protection were:  Bruce Chapman (HWC).
(b) Response: No change has been made. The agency has determined that the regulation does not violate the fifth or the fourteen amendment rights to due process or equal protection. The agency does not believe that the requirements of the administrative regulation are inconsistent with existing constitutional, statutory, or case law. The agency has been unable to identify any state or federal law violated by the administrative regulation. In the event of conflict between a statute and an administrative regulation, the statute controls. Accordingly, the administrative regulation does not impinge or infringe upon the constitutional or statutory rights of students or school personnel. KRS 156.160 (1) (h) and 158.444 (1) give the Kentucky Board of Education the authority to promulgate administrative regulations related to medical inspection, physical and health education, and other regulations necessary or advisable for the physical welfare and safety of the public school children.

School personnel may ensure the safety of all with less onerous responses than physical restraint and seclusion where a student’s behavior does not pose an imminent danger of serious physical harm to self or others, and may utilize positive behavioral supports and interventions to prevent the escalation of student behavior.  
(3) Subject Matter: Right to self-defense and defense of others

(a) Comment: Commenters stated that the administrative regulation violates school personnel’s legal right to self-defense and their right to come to the defense of others, referencing the Kentucky Constitution, KRS 503.050, KRS 503.070, KRS 503.080, and KRS 503.110.

Those speaking or offering written comments on the right to self-defense and defense of others were:  Bruce Chapman (HWC), Donna Klingman (Self), and William Scott (KSBA). 
(b) Response: No change has been made. The regulation does not violate school  

personnel’s legal right to self-defense and their right to come to the defense of others. The agency does not believe that the requirements of the administrative regulation are inconsistent with existing constitutional, statutory and case law. The agency has been unable to identify any state or federal law violated by the administrative regulation. In the event of conflict between a constitutional provision or statute and an administrative regulation, the constitutional provision or the statute controls. Accordingly, the administrative regulation does not impinge or infringe upon the constitutional or statutory rights of students or school personnel. KRS 156.160 (1) (h) and 158.444 (1) give the Kentucky Board of Education the authority to promulgate administrative regulations related to medical inspection, physical and health education, and other regulations necessary or advisable for the physical welfare and safety of the public school children.

School personnel may ensure the safety of all with less onerous responses than physical restraint and seclusion where a student’s behavior does not pose an imminent danger of serious physical harm to self or others and may utilize positive behavioral supports and interventions to prevent the escalation of student behavior.  
(4) Subject Matter: Definitions
(a) Comment: Commenters stated that some definitions are too restrictive, not clear and need to be modified, especially “imminent danger of serious harm to self or others”, “mechanical restraint”, and “functional behavioral assessment.” 

Commenters stated that the use of modifiers such as “serious”, “imminent”, and “voluntary” restricts the use of physical restraint and seclusion too much and, as a result, more students and school personnel will be harmed.

Commenters stated that the definitions in the administrative regulation should be amended so they do not allow others to suffer physical injury before school personnel can intervene.

Commenters stated that the administrative regulation addresses the extremes, is not balanced, and is very restrictive on day-to-day functions.

Commenters stated that the administrative regulation’s language is too vague, lacks clarity, and leaves room for too many judgment calls.

Commenters stated that the administrative regulation’s definition of “physical restraint” is too narrow and does not take into consideration the usual and customary ways in which teachers interact with students, such as appropriately touching a student to focus their attention to task or to encourage compliance with a reasonable request. 

Commenters stated that the administrative regulation’s definition of “aversive behavioral interventions” needs to be amended to clarify whether the definition allows loud auditory stimuli such as yelling at students from a close proximity, an intervention which lacks evidentiary support.

Commenters stated that the administrative regulation should include the addition of the word “inappropriate” on page 3, lines 10 and 11, which would amend the administrative regulation to read as follows: “through direct observations, interviews, and record reviews to identify the function of the inappropriate or dangerous behavior and guide the development of behavioral intervention plans.”

Commenters stated that the administrative regulation’s definition of “positive behavioral supports” should add the statement “to encompass a range of systemic and individualized positive strategies to….”

Commenters stated that the administrative regulation should include a definition for the phrase “implemented with fidelity.” 

Commenters stated that the administrative regulation’s definition of “parent” should align with the definition of “parent” in the Family Education Rights and Privacy Act (FERPA).

Commenters stated that the administrative regulation’s definitions should include additional information regarding “safe crisis management.”

Commenters stated that the administrative regulation’s description of an appropriate seclusion setting is too vague.

Commenters stated that a functional behavioral assessment can be implemented at different levels; the definition of functional behavioral assessment is, therefore, unclear.

Commenters stated that the definition of “school personnel” should include school resource officers.

Commenters stated that the use of “serious” in the definition sets the threshold for the use of physical restraint and seclusion too high; “Serious” is not defined; and the administrative regulation proposes the most restrictive standard possible for the use of physical restraint and seclusion.

Commenters stated that courts interpreting the criminal code have determined that the standard for serious physical injury is very high, and that the Kentucky Supreme Court has interpreted “serious” to mean an injury from which the victim can recover; that this interpretation may lead to district liability when school personnel act to protect students.

Commenters stated that there is no indication that courts would apply the criminal code’s definition of “serious.”

Commenters stated that the definitions of “physical restraint” and “seclusion” were welcome and appropriate.

Commenters stated that the definition of “dangerous behavior” is lacking.

Commenters stated that the administrative regulation’s definition of “physical restraint” is insufficient.

Commenters stated that the administrative regulation’s definition of “physical restraint” should be amended to include more permissible circumstances for its use.

Commenters stated that the administrative regulation should define “medical professional”.

Commenters stated that “physical escort” should be included in the definitions.

Commenters stated that “SCM” and “ESPI” should be included in the definitions.

Those speaking or offering written comments on the definitions were:  Bob Rogers  (Murray Independent Schools), Carrell Boyd (Caldwell County Schools), Rachel Yarbrough (Crittenden County Schools), Bill Adams (Meade County Schools), Michael Owsley (ELPO), Sheila Baugh (Simpson County Schools), Kim Johnson (Owensboro Independent Schools), Lori Franklin (Menifee County Schools), Dawn Hardeman (Menifee County Schools), Sarah Thompson (Simpson County Schools), Michelle Antle (Simpson County Schools), Teresa Combs (KSBA), Tiffany Williams (Murray Middle School), Lucy Heskins (P & A), Mary Ruble (KEA), Holly Bloodworth (Murray Elementary School), Audrey Lane Jones (Parent), Janet Board (Grandparent), William Scott (KSBA),  Eric L. Huffaker (Wayne County Schools),  Traci Sharpe (KCCBD), Greta Stanfield (KYCASE), Beth Edmonson (KAPS), Betty Muntz (KCEC), Patty Dempsey (The Arc), V. Wayne Young (KASA), Ronald G. Livingood (Grant County Schools), Mike Waford (KCID), and Angela Bray (Pulaski County Schools).

(b) Response: Changes have been made to several definitions based upon the comments received.

The administrative regulation has been amended to delete “functional behavioral assessment” and “behavioral intervention plan” in the definitions section and elsewhere. The definition and requirements for a “Functional Behavior Assessment” and for a “Behavioral Intervention Plan” have been removed from the regulation due to their special education connotations. 

The administrative regulation’s definition of “physical restraint” has been amended to provide more clarification about the conduct that is included in the definition and that is being regulated. In its present form, the administrative regulation clarifies that some types of physical contact between students and school personnel are not prohibited by this administrative regulation. A definition for “imminent danger of serious physical harm” is inappropriate under KRS 13A.222 (4) (e)’s restriction and prohibition on the definitions of terms which are intended to have their dictionary meaning. “[I]mminent danger of serious physical harm” the words in the term are intended to have their dictionary meanings and, therefore, are inappropriate for separate definition.

 The phrases “implemented with fidelity,” “crisis prevention,” and “medical professional” are intended to have their dictionary meanings, and, therefore, separate definition of these phrases is inappropriate under KRS 13A.222 (4) (e.)

The administrative regulation’s definitions for “mechanical restraint,” “prone restraint,” and “supine restraint” have been amended for clarity.

The administrative regulation’s definition for “positive behavioral support” already includes the language suggested by the commenter. The administrative regulation’s definition for “parent” is taken from the FERPA definition for this term, found in 34 C.F.R. 99.3, and therefore does not require change.  

Definitions for “emancipated youth” and “school resource officer” were added to the administrative regulation to provide additional clarity regarding these terms.

Because the administrative regulation does not include the term “physical escort,” that term will not be defined.

Because “SCM” is a trademarked phrase that does not appear in the administrative regulation, that term will not be defined.

Because “ESPI” is an acronym for a phrase employed by a specific training corporation, and because neither the acronym or phrase appear in the administrative regulation, that acronym will not be defined.

The changes made to the definitions in the administrative regulation, in addition to the required use of positive behavioral support and intervention, and the use of less restrictive responses to student behavior, are responsive to the comments that the administrative regulation restricts school personnel from preventing physical injury, only addresses the extremes, is not balanced and is very restrictive on day-to-day functions.  

The Office for Civil Rights (OCR) has collected data from schools and districts around the country, including Kentucky schools and districts, which demonstrate that physical restraint and seclusion are not rare or “extreme” as stated by the commenter.  Although not all Kentucky school districts reported physical restraint and seclusion data to OCR, the Kentucky districts that reported data to OCR documented 2,543 physical restraints (2,204 of which involved students with disabilities); 926 mechanical restraints (906 of which involved students with disabilities); and 1,833 instances of seclusion (1,443 of which involved students with disabilities and 21 of which involved students with Section 504 Plans).

(5) Subject Matter:  Local school district policies and procedures

(a) Comment: Commenters stated that a procedure should be outlined by which parents may submit a complaint regarding the physical restraint or seclusion of their student, which requires the district and school to investigate, make written findings, and where appropriate, take corrective action.


Commenters stated that the administrative regulation is contrary to KRS 158.148 (4).

Those speaking or offering written comments on local district policies and procedures were: William Scott (KSBA) and Lucy Heskins (P&A).

(b)Response:  No change has been made in response to the comment regarding parent complaints, as the administrative regulation already contains these requirements in Section 2 (1) (f). 

Regarding KRS 158.148 (4), the agency has determined that while the statute states that each local board of education shall be responsible for formulating a code of acceptable behavior and discipline, but also compels the agency to develop statewide student discipline guidelines; accordingly this administrative regulation does not contravene KRS 158.148, with which it is congruent and consistent. KRS 156.160 (1) (h) and 158.444 (1) give the Kentucky Board of Education the authority to promulgate administrative regulations related to medical inspection, physical and health education, and other regulations necessary or advisable for the physical welfare and safety of the public school children.
 (6) Subject Matter:  Requirement for notification to the Kentucky Department of Education and local law enforcement

(a) Comment:  Commenters stated that Protection and Advocacy should be added to the list of public agencies in Section 2 (1) (e) that are notified when physical restraint or seclusion result in death, substantial risk of death, extreme physical pain, protracted and obvious disfigurement or protracted loss or impairment of the function of a bodily member, organ, or mental faculty.

Commenters stated that the deadline for notification to those public agencies in Section 2 (1) (e) should be amended to require immediate notification of a death resulting from physical restraint or seclusion, rather than within twenty-four (24) hours; that twenty-four (24) hours is excessive.

Commenters stated that local school districts should have longer than twenty-four (24) hours to report the results of physical restraints or seclusions which occur during school events but not necessarily on a school day. 

Those speaking or offering written comments on the requirement for notification to the Kentucky Department of Education and local law enforcement were:  Lucy Heskins (P & A),  Patty Dempsey (The Arc), and Teresa Combs (KSBA).

(b) Response: No changes have been made. The agency has received conflicting comments regarding the time permitted for notification to the public agencies for the outcomes of physical restraint and seclusion. The agency regards such notification as critical, and the administrative regulation sets a reasonable time within which this may occur.

While federal regulations charge P & A with the investigation of institutional abuse and neglect of individuals with disabilities, these regulations do not require public schools to give P & A notice of injury or death resulting from physical restraint and seclusion. However, the agency will continue its open dialogue with P & A to promote the safety of all public school students.  

Notification of death within twenty-four hours takes into consideration the fact that districts and schools will be dealing with the aftermath of the event and provides  time to address the immediate needs of the school and district community. Twenty-four hours is reasonable.   

(7) Subject Matter: Restraint and seclusion as punishment

(a) Comment: Commenters stated that physical restraint or seclusion should not be used as a punishment. 

Those speaking or offering written comments on the use of physical restraint and seclusion as punishment were:  Teresa Combs (KSBA).

(b) Response: No changes have been made. The agency agrees that physical restraint and seclusion should not be used as punishment and the regulation prohibits their use as punishment. 

(8) Subject Matter: Property damage 

(a) Comment:  Commenters stated that districts and schools need to be able to protect the personal property of those in the classroom.

Commenters submitted photographs of damage to property in the classroom.  Commenters stated that silence is approval of this behavior and that, when school personnel do not physically restrain or seclude a student to prevent property damage, student are taught that it is okay to destroy property.

Commenters stated that students should not be permitted to destroy property. 

Commenters stated that the standard for physical restraint and seclusion should include imminent risk of significant property damage. 

Commenters stated that a result of this administrative regulation’s language on property damage may be that a student’s parents would be charged by districts for property damage.

Commenters submitted a photograph of a classroom that a student had purportedly single-handedly dismantled. The commenters stated that it was not clear from the administrative regulation’s language whether school personnel could physically restrain the student for this behavior, had the administrative regulation been in place.

Commenters stated that physical restraint and seclusion should be permitted to address the destruction of property.

Those speaking or offering written comments on property damage were: Tres Settle (McLean County Schools), Rachel Yarbrough (Crittenden County Schools), Teresa Combs (KSBA), Raphael Schweri (self), Greta C. Stanfield (KYCASE), Betty Muntz (KCEC), Angela Bray (Pulaski County Schools), Michael A. Owsley (ELPO), V. Wayne Young (KASA), Casey Allen (Ballard County Schools), and William Scott (KSBA).

(b) Response: No change has been made. While the agency understands concerns about the destruction of property, this administrative regulation has been promulgated to emphasize the primacy of student and school personnel safety, including the risks associated with the use of physical restraint and seclusion. Property damage that does not present an imminent danger of serious physical harm does not override these safety concerns. Property damage involving the throwing or overturning of furniture could present an imminent danger of serious physical harm, and then would permit physical intervention by school personnel.

The agency, after reviewing the laws of other states, determined that, of the forty-two (42) states that address physical restraint and seclusion, only sixteen (16) permit physical restraint as a response to the destruction of property. This administrative regulation has been promulgated to emphasize the primacy of student and school personnel safety.

The comment that teachers are unsure of what to do in cases where a student is  dismantling a classroom and endangering the other students and school personnel in the classroom illustrates the extent to which school personnel need quality training in positive behavior supports and interventions. Presently, there is no training requirement for all school personnel in de-escalation strategies. In the event that positive behavioral supports and interventions do not de-escalate the student’s behavior, the proposed training will provide school personnel with the tools to effectively and safely deal with the behavior, including the use of physical restraint and seclusion when there is an imminent danger of serious physical harm to self or others.

While understanding and agreeing with comments that students should not be permitted to destroy property, the agency has determined that a disciplinary response to the destruction of property is necessary and appropriate, but that physical restraint and seclusion are not appropriate disciplinary tools, in the absence of an imminent danger of serious physical harm to self or others.
(9) Subject Matter: Mechanical restraints and calming restraint techniques

(a) Comment:  Commenters stated that a student who recently left a psychiatric facility that used calming restraints will continue to need them, but that school personnel are not trained to implement these restraints.

Commenters stated that the administrative regulation needs to allow for restraining therapies as recommended by qualified professionals.

Commenters stated that when a district used a safety cradle appropriately after trying to work with a student the whole day to calm the student, social services investigated the school district; the social services investigation concluded that the school district acted appropriately, but the district had to undergo the social services investigation, even after doing everything school personnel could to avoid the safety cradle.

Those speaking or offering comments on allowing the use of mechanical restraints and calming restraint techniques were: Rachel Yarbrough (Crittenden County Schools), Carrell Boyd (Caldwell County Schools), and Angela Bray (Pulaski County Schools). 

(b) Response: No change has been made. The agency has carefully reviewed these comments, and the laws of the eighteen (18) other states that forbid mechanical restraints. While the agency understands the concerns raised by the commenters, the agency has concluded that the administrative regulation, as written, promotes the safety of all students and school personnel. The social services investigation reported by commenters illustrates the risks undertaken when school personnel use physical restraint, which are risks the administrative regulation is designed to alleviate.

(10) Subject Matter:  Prohibition of prone restraint
(a) Comment:  Commenters stated that a student fight broke out and one student was bleeding; it took three full grown men to restrain the aggressive student and the student still hit, kicked and bit; without prone restraint, more students would have been hurt; in such a situation, a standing restraint may not be effective; depending on the situation, prone restraint may be necessary.  

Commenters stated that prone and supine restraints have caused the deaths of students across the country; physical restraint and seclusion have been banned by Medicaid in psychiatric hospitals, nursing homes and other mental health facilities; however, no law prohibits the use of physical restraint and seclusion in Kentucky schools.  

Commenters stated that in 2009 the Government Accounting Office investigated face-down or prone restraints and discovered twenty uses of restraints that resulted in death.

Commenters stated that Owensboro no longer trains in prone and supine restraints, but needs the flexibility to use these restraints in some situations.

Commenters stated that prone restraint is a necessary tool that can be safely done with training.

Commenters stated that the Department needs to be clear about the holds that are allowed; whether sitting and kneeling holds are allowed under the administrative regulation; students will pull teachers to the floor and trained staff can take a child to the floor safely. 

Commenters stated that banning prone/floor restraint is illegal; that Congress did not pass restraint and seclusion legislation; one of the first parts dropped from the proposed federal legislation was the ban on prone/floor restraint; currently 90% of states do not ban prone restraints in schools; not all prone restraint restricts breathing.

Commenters stated that, pursuant to the authority of Canton v. Harris, 489 U.S. 378 (1989) if it is foreseeable that a teacher may need to contain a student on the floor, the school has an obligation to train them to do so; that in the case of St. Catherine’s Care Center of Findlay v. Centers for Medicare and Medicaid Services, Docket No. C-01-721; Decision No Cr1190 (June 14, 2004), the agency was found to not have trained sufficiently when they only trained on standing restraints.  

Commenters stated that if only standing restraints are allowed, students will inevitably be injured when school personnel follow the administrative regulation; that it is inevitable that the teacher and student will go to the floor and will suffer injury; that this administrative regulation puts trainers at risk of having their employment threatened.

Commenters stated that the administrative regulation should ban prone restraint.

Commenters stated that it is unlikely that school personnel will be able to restrain a large student in a standing position.

Commenters stated that they agreed with the prohibition against prone restraint due to its dangerous nature.

Commenters stated an objection to the banning of restraints that interfere with breathing and communication because the language of the administrative regulation implies that all prone restraints interfere with breathing and communication.

Commenters stated that properly engineered prone and supine floor holds and especially holds with established records of safety, are considered entirely reasonable and are used safely and appropriately in every jurisdiction throughout the United States.

Commenters stated that without prone and supine restraint, school personnel will not be able to break up a fight between large students.

Commenters stated that physical restraint, when done well, can be an important, effective and therapeutic intervention to address the violent or aggressive behavior of children. 

Commenters stated that false and incomplete information has been disseminated regarding the risks of restraint.

Commenters stated that the administrative regulation will lead to the more widespread use of chemical restraints.

Those speaking or offering written comments on the prohibition of prone restraint were: Bob Rogers (Murray Independent Schools), Carrell Boyd (Caldwell County Schools), Casey Allen (Ballard County Schools), Sheila Baugh (Simpson County Schools), Kim Johnson (Owensboro Independent Schools), Lori Franklin (Menifee County Schools), Teresa Combs (KSBA), Tiffany Williams (Murray Middle School), Lucy Heskins (P & A), Mary Ruble (KEA), William Scott (KSBA),  Eric L. Huffaker (Wayne County Schools),  Greta Stanfield (KYCASE), Angela Bray (Pulaski County Schools), Donna Klingman (self), Bruce Chapman (HWC), Michael A. Owsley (ELPO), and Kendra Stea (CPI).

(b) Response: In response to comments, the agency has amended the definition of prone physical restraint for clarity.  No change has been made regarding the prohibition of prone physical restraint. While acknowledging the intent of the commenters, the agency notes that safety concerns regarding prone restraint are well documented, and have not been refuted by information presented during the comment period. 
Prone restraints are banned in twenty-three states (Alabama, Colorado, Connecticut, DC (guidelines), Florida, Iowa, Louisiana, Maryland, Minnesota, Missouri, New Hampshire, New Mexico, Ohio, Oklahoma, Oregon, Pennsylvania, Rhode Island, South Carolina, Tennessee, Vermont, Washington, West Virginia, Wyoming.)  

The prohibition against prone physical restraints does not preclude other holds, such as the seated cradle assist in which the student is cradled on the floor, or other holds/assists that have been proven safe and yet would not violate the administrative regulation.

Other technical assistance will be provided through training to the core team, and guidance, issued by the agency, regarding the use of safer methods of physical restraint.

The agency has determined that information regarding the risks of physical restraint and seclusion is neither false nor incomplete.

The agency has determined that the administrative regulation will not lead to more chemical restraints, as chemical restraints are banned outright.

The agency has determined that Canton v. Harris, 489 U.S. 378 (1989) has no application to this administrative regulation. The holding of Canton v. Harris was that the inadequacy of police training may only serve as the basis of a federal civil rights lawsuit where the failure to train amounts to deliberate indifference to the constitutional rights of persons with whom the police come in contact. As that case does not regard school personnel, students, schools, physical restraint or seclusion, the agency has made no change in response to this comment.

The agency has determined that St. Catherine’s Care Center of Findlay v. Centers for Medicare and Medicaid Services, Docket No. C-01-721; Decision No Cr1190 (June 14, 2004) has no application to this administrative regulation. The cited case involved a skilled nursing facility, and was remanded on appeal.  As that case does not regard school personnel, students, schools, physical restraint or seclusion, the agency has made no change in response to this comment.

(11) Subject Matter: Supine restraint techniques that do not impair breathing should be allowed 

(a) Comment: Commenters stated that the administrative regulation should allow supine restraint, which can be implemented safely with proper training and guidance.

Commenters stated that without prone and supine restraint, school personnel will not be able to break up a fight between large students.

Commenters stated that properly engineered prone and supine floor holds and especially holds with established records of safety, are considered entirely reasonable and are used safely and appropriately in every jurisdiction throughout the United States.

Those speaking or offering written comments on supine restraint were: Eric L. Huffaker (Wayne County Schools), Casey Allen (Ballard County Schools), and Bruce Chapman (HWC).
(b) Response: In response to comments, the definition of supine restraint has been amended. No change has been made regarding the prohibition of supine physical restraint. While acknowledging the intent of the commenters, the agency notes that safety concerns regarding supine restraint are well documented, and have not been refuted by information presented during the comment period.

The prohibition against supine physical restraints does not preclude other holds, such as the seated cradle assist in which the student is cradled on the floor, or other holds/assists that have been proven safe and yet not in violation of the administrative regulation.

Other technical assistance will be provided through training to the core team and guidance issued by the agency regarding the use of other safer holds.

(12) Subject Matter:  Medical exemption from physical restraint and seclusion

(a) Comment: Commenters stated concern about what students will do to others if a medical professional prohibits the physical restraint or seclusion of that student.

Commenters stated that while not all medical professionals are guilty of this, some will write a prohibition against the physical restraint or seclusion of a student, at the urging of a parent, when it is truly not needed. 

Commenters stated that the administrative regulation should clarify that the medical professional limiting the use of physical restraint or seclusion is doing so within their area of specialty.

Commenters stated that a medical exemption provided for a student should be reviewed by a committee to determine the validity of the claimed medical exemption from physical restraint and seclusion.

Commenters stated that districts should consider a written recommendation from a licensed medical professional as advisory. 

Commenters stated that under the administrative regulation, a student who has received a prohibition against physical restraint from a licensed medical professional could literally kill another student and the school district would be powerless to act.

Commenters stated that the administrative regulation is not clear about whether a teacher, in an emergency, may restrain a student with a medical exemption, if that student is beating another student senseless.

Those speaking or offering written comments on medical exemption from physical restraint and seclusion were:  Rachel Yarbrough (Crittenden County Schools), Michael Owsley ( ELPO), Shelia Baugh (Simpson County Schools), Kim Johnson (Owensboro Independent Schools), Teresa Combs (KSBA), Casey Allen (Ballard County Schools), Ronald Livingood (Grant County Schools), Angela Bray (Pulaski County Schools), William Scott (KSBA) Eric L. Huffaker (Wayne County Schools).
Response: No change has been made. The agency acknowledges the possibility that a party may attempt to circumvent the intent of the administrative regulation, but has determined that districts should determine the sufficiency of documentation from a licensed medical professional that prohibits physical restraint and seclusion. The agency assumes that licensed medical professionals are competent, and that, by clearly defining the information sufficient to justify the prohibition against physical restraint and seclusion, districts will educate those professionals about the district’s safety policies and the district’s interest in protecting the health and safety of all students. Regarding the comment that the administrative regulation would render a district powerless to act to prevent the killing of one student by another, the agency notes that the legislature has enacted an array or statutes regarding responsibility for, and defense of, others, and, that in the event of a conflict between an administrative regulation and a statute, the statute controls. By explicitly permitting physical restraint or seclusion in situations in which a student’s behavior poses an imminent danger of serious physical harm to self or others, the administrative regulation clearly states that physical restraint and seclusion are preventive measures to be taken when necessary to avoid serious physical harm.

(13) Subject Matter:  Standard for the use of restraint and seclusion in public schools

(a) Comment: Commenters stated that physical restraint and seclusion should be permitted as responses to the imminent threat of any physical harm and verbal threats that do not stop.

Commenters stated that the proposed administrative regulation is more restrictive of physical restraint and seclusion than the administrative regulations that the Cabinet for Health and Family Services applies to child-care centers.

Commenters stated that the administrative regulation’s standard that permits physical restraint and seclusion for an imminent danger of serious physical harm is the appropriate standard.

Commenters stated that investigations by P & A have revealed that physical restraints and seclusion have been used in situations that were not serious (e.g., to force compliance or for staff convenience); behavior plans were not implemented in many of these cases.  

Commenters stated that the use of crisis management techniques should not be limited to situations presenting imminent danger to a student or to other persons because this restriction allows crises to escalate to a point of imminent physical harm before school personnel can physically intervene.

Commenters stated that no significant injuries to students have occurred due to restraint and seclusion because Kentucky educators have effectively implemented restraint and seclusion.

Commenters stated that it is important to have more than one person present for the use of physical restraint or seclusion to avoid injury to school personnel; could not remember any student being injured during the use of physical restraint or seclusion.

Commenters stated that they have documented cuts, abrasions, bruises, friction burns, sprains, broken bones and fractures, psychological trauma, miscarriage, hemorrhage, and shunt displacement resulting from improper physical restraint and seclusion.

Commenters stated that restraint should be allowed with proper training.

Commenters stated that clarification is needed as to when school personnel may respond to an emergency situation with physical restraint or seclusion.

Commenters stated that there are already constitutional protections that allow the use of force to maintain safety.

Commenters stated that they agree with the standard set by the administrative regulation and that it is necessary. 

Those speaking or offering written comments on the standard for the use of physical restraint and seclusion were: Michael Owsley (ELPO), Teresa Combs (KSBA), Sheila Baugh (Simpson County), Sarah Thompson (Simpson County, Michelle Antle (Simpson County), Mary Ruble (KEA), V. Wayne Young (KASA), Greta C. Stanfield (KYCASE), Bruce Chapman (HWC), Lucy Heskins (P&A), Eric L. Huffaker (Wayne County Schools), Angela Bray (Pulaski County), William Scott (KSBA), and Annessa Roberts (Sharpe Elementary/Marshall County).
(b) Response:  No change has been made. The agency, after reviewing the regulations implemented in other states, does not regard “imminent danger of serious physical harm to self or others” as the most restrictive standard possible. For example, the state of Georgia has an outright ban on the use of seclusion in public schools. Restraint is permitted only in response to the “imminent threat of serious physical harm” in Florida, New Hampshire, and Oregon. Physical restraint is permitted only in response to the “imminent threat of serious/substantial physical harm” in Oklahoma and Rhode Island. The agency has determined that the standards for the use of physical restraint and seclusion are appropriate and necessary to promote student safety. The regulation is designed to improve safety for both students and school personnel.

The agency has determined that there are approximately 145,484 child care spaces in Kentucky. By contrast, in the 2010-2011 school year, there were 647,827 students in Kentucky’s public schools. The agency believes that it is appropriate that school personnel adhere to higher standards of classroom management and safety than those provided for child care centers, which serve a fraction of the number of children. The lack of clear guidance regarding physical restraint and seclusion is unconscionable in light of the student management burden assumed by Kentucky teachers. The administrative regulation provides clarity on vital school safety issues, while emphasizing a progressive approach that improves the educational atmosphere for all students by emphasizing positive behavioral supports.

Changes have been made to the administrative regulation to clarify issues regarding student and school personnel safety.  The changes to the definitions section, and elsewhere, make plain that school personnel are not required or expected to allow physical harm to students or school personnel but rather are to only utilize physical restraint or seclusion as responses to student behavior in lieu of other options, where necessary and allowable, as described in the administrative regulation.

By explicitly permitting physical restraint or seclusion in situations in which a student’s behavior poses an imminent danger of serious physical harm to self or others, the administrative regulation clearly states that physical restraint and seclusion are preventive measures to be taken when necessary to avoid serious physical harm.

The administrative regulation states that positive behavioral supports and interventions are to be used to reduce the number of situations in which a student’s behavior escalates to the point of posing an imminent danger of serious physical harm to self or others, and that less restrictive responses may be used to answer situations in which a student’s behavior does not meet this threshold requirement, but still requires response to ensure the safety of all.  The psychological and physical well-being of students, including those students whose behavior is to be addressed, will be better protected by this administrative regulation as the restrictions on the use of physical restraints and seclusion and the systematic use of positive behavioral supports and interventions will reduce the number of physical restraints and seclusions and increase the safety of all.

This regulation does not violate school personnel’s legal right to use force to maintain safety.  The agency does not believe that the requirements of the administrative regulation are inconsistent with existing constitutional rights.  In the event of conflict between a constitutional provision and an administrative regulation, the constitutional provision controls.  Accordingly, the administrative regulation does not impinge or infringe upon the constitutional rights of students or school personnel.  

Changes have been made to several definitions based upon the comments received.  The administrative regulation’s definition for “physical restraint” has been amended to provide more clarification as to the conduct that is included in the definition and that is being regulated.

(14) Subject Matter: Ban on restraint that interferes with a student’s ability to communicate using their primary mode of communication

(a) Comment: Commenters stated that it is not possible to restrain a student safely if not controlling their hands; if a student uses sign language to communicate, this administrative regulation will prohibit the physical restraint of their hands, which may be used as weapons.

Commenters stated that the agency should consider deleting the administrative regulation’s statement that restraint and seclusion may not interfere with communication. 

Those speaking or offering written comments on the ban on restraint that interferes with a student’s ability to communicate using their primary mode of communication were:  Michelle Antle (Simpson County), Michael Owsley (ELPO),  and Angela Bray (Pulaski County Schools).

(b) Response: The commenters provided valuable input, and the agency has added language to the administrative regulation that clarifies circumstances in which staff may physically restrain a student who relies upon sign language or an augmentative mode of communication.

(15) Subject Matter:  Involvement of School Resource Officers

(a) Comments:  Commenters stated that teachers may not feel safe intervening; law enforcement may be summoned more often; and that school resource officers may be called in more frequently.

Commenters stated that the administrative regulation does not clearly carve out exceptions that permit physical restraint by sworn law enforcement officers and school resource officers.

Commenters stated that school resource officers should be included in the definition of school personnel.

Commenters stated that the administrative regulation should have an explicit exemption for all sworn law enforcement officers, and not just for school resource officers.

Those speaking or offering written comments on the involvement of school resource officers were:  Bruce Chapman (HWC), Angela Bray (Pulaski County Schools), and Lucy Heskins (P&A).  

(b)Response: In response to comments, the agency has modified the definition of school

personnel and school resource officers to clarify the role and duties of school resource officers, sworn law enforcement officers, and school personnel. 

The agency has determined that schools that have restricted physical restraint and seclusion have not encountered an increase in interventions by school resource officers or police. 

(16) Subject Matter:  Seclusion Setting

(a) Comment:  Commenters stated that the language in the administrative regulation that addresses these seclusion settings is vague; a seclusion setting should have an appropriate ceiling height, heating, cooling, ventilation, and lighting systems comparable to operating classrooms in the school and be of a size appropriate for a student’s size, behavior, and chronological and developmental age.

Commenters stated that the agency should modify the administrative regulation to clarify restrictions on objects and fixtures permitted in a seclusion room and whether student clothing is included in these restrictions.

Commenters stated that they support the ban on locked seclusion.

Those speaking or offering written comments on seclusion and seclusion settings were:  Lucy Heskins (P&A), Greta C. Stanfield (KYCASE), and Teresa Combs (KSBA).

(b) Response: No change has been made.  Section Four of the administrative regulation delineates the circumstances under which seclusion may be implemented. Section Four describes the characteristics of an acceptable setting used for seclusion, and addresses lighting, ventilation, objects and fixtures, the requirement of an unlocked and unobstructed door, and at least annual fire and safety inspections. The agency did not more explicitly address the physical requirements of an acceptable setting for seclusion because school facilities regulations and building and fire code regulations address these issues to the agency’s satisfaction. Because the administrative regulation addresses the physical setting for seclusion, no change has been made in response to the comments about student clothing. 

(17) Subject Matter: Debriefing requirements

(a) Comment:  Commenters stated that the administrative regulation overburdens districts by requiring all personnel in close proximity to an incident of restraint or seclusion to participate in debriefing; this could be many people.

Commenters stated that the administrative regulation appears to require that parents who witnessed a restraint would have to participate in debriefing. 

Commenters stated that the administrative regulation should not require everyone in the proximity of a use of physical restraint or seclusion to attend debriefing, but should permit witnesses to submit a written report regarding the incident.

Commenters stated that for students restrained multiple times in a single day, the debriefing should occur as soon as practicable and may occur after a cluster of related incidents.

Commenters stated that the debriefing requirement should be non-negotiable and apply to every use of physical restraint and seclusion.

Commenters stated that even though planning for the prevention and reduction of the need for restraint and seclusion are appropriate for the debriefing meeting, proactive measures should be taken to make sure that school personnel are using a school-wide screening process to plan an intervention for students whose behavior appears to be escalating.  

Commenters stated that debriefing should be required for every use of physical restraint or seclusion, and not only if a parent requests a debriefing.

Commenters stated that districts should keep a debriefing summary that should be placed in the student’s education record and a copy provided to the parent or emancipated youth.

Commenters stated that debriefing is the proper tool to evaluate the use and effectiveness of physical restraint and seclusion. 

Those speaking or offering written comments on debriefing requirements were:  Teresa Combs (KSBA), Michelle Antle (Simpson County Schools), Greta C. Stanfield (KYCASE), Betty Muntz (KCEC), Traci Sharpe (KCCBD), Mike Waford (KCID), Ronald Livingood (Grant County Schools), Angela Bray (Pulaski County Schools),  Lucy Heskins (P & A), William Scott (KSBA), and Kendra Stea (CPI).

(b) Response: Comments concerning the debriefing process led the agency to modify the debriefing requirement to permit the participation of fewer than all staff in the proximity of a use of physical restraint or seclusion.

The modification made to Section Five of the administrative regulation, which clarify that school personnel participate in debriefing, addresses the comment that parent-witnesses might have to participate in debriefing.

The agency has determined that the present debriefing requirements are adequate to inform decision making that promotes student and school safety, as well as student learning.

(18) Subject Matter:  Parental notification
(a) Comment: Commenters stated that parents have not been notified of the use of restraint and seclusion. 

Commenters stated that twenty four hours is too long to wait for a parent to be notified when physical restraint or seclusion are used; parents should be notified of the use of physical restraint or seclusion by the end of the school day during which they occur. 

Commenters stated that the regulation’s notice to parent requirement might violate the confidentiality provisions of FERPA.

Commenters stated that the administrative regulation should be amended to provide that the parent of the student shall be notified as soon as possible but no later than 24 hours after the use of physical restraint or seclusion, and that if notification cannot be achieved verbally or through e-mail by the end of the school day, written notice should be sent home with the student with a carbon copy mailed to parent’s address.

Those speaking or offering comments on parental notification were:  Lucy Heskins (P & A), Audrey Lane Jones (Parent), Traci Sharpe (KCCBD), Teresa Combs (KSBA), and Angela Bray (Pulaski County Schools).
(b) Response: No change has been made. The agency has received conflicting comments regarding the time permitted for parent notification. The agency regards parental notification as critical, and the administrative regulation dictates a reasonable time in which this may be accomplished.

No change has been made in response to the comment regarding confidentiality. The agency has determined that FERPA is not violated by the administrative regulation’s definition of parent, which mirrors that contained in 34 C.F.R. 99.3.

The agency has determined that the present requirement for written communication to the parent if the parent cannot otherwise be contacted within twenty-four hours adequately addresses the request for written notice to the parent.
(19) Subject Matter: Training

(a) Comment:  Commenters stated that this administrative regulation will add to the costs for districts, but that the administrative regulation’s requirements are good. 

Commenters stated that training requirements are not clear; there are two levels of training and it is not clear who should be trained at which level or the purpose of the core team; it is unclear whether every special education teacher would be a member of the core team if the teacher had a student whose IEP indicated the use of physical restraint or seclusion.

Commenters stated that additional training would require more expense and time, but that school personnel would be taught to be aware of and to address the emotional components of violent behavior, and would be taught ways to physically control violent student while keeping others safe.

Commenters stated that the administrative regulation should ensure that the requirement to have training in an array of positive behavior interventions, strategies, and supports aligns with the definition of positive behavioral supports. 

Commenters stated that training in positive behavioral supports is not the same as the school committing to and implementing the positive behavioral interventions and supports framework with fidelity. 

Commenters stated that they support the training requirements contained in the administrative regulation.

Commenters stated that the Kentucky Department of Education should provide training materials for implementation of training, or else develop less time-consuming requirements.

Commenters stated that the administrative regulation should allow districts to choose which school personnel are trained to be on core teams.

Commenters stated that the administrative regulation should not require that all school personnel who engage in the physical restraint of students, even in emergencies, must be trained.

Commenters stated that the number of school personnel assigned pursuant to the administrative regulation is insufficient.

Commenters stated that clarification is needed regarding the level of training required to consider a person “trained” to use physical restraint and seclusion; the administrative regulation refers to two levels of certification.

Commenters stated that the underlined statement needs to be added to the administrative regulation for clarity: “School personnel imposing physical restraint in accordance with this regulation shall:  (a) be trained by an individual or individuals who have been certified to train others by a crisis intervention program”.

Commenters stated that the training provided to all teachers should include the dangers of the use of physical restraint and seclusion.

Commenters stated that core team training should include CPR and recognizing the signs of medical distress.

Commenters stated that, in addition to training, school personnel and core team members need to demonstrate competence.

Commenters stated that participation on the core team should be voluntary, and not mandatory. 

Commenters stated that the purpose of the core team is not clear.

Those speaking or offering written comments on training were: Tiffany Williams (Murray Middle School), Mary Ruble (KEA), Raphael Schweri, Mike Waford (KCID), Angela Bray (Pulaski County Schools) Lucy Heskins (P&A), Ronald Livingood (Grant County Schools), William Scott (KSBA), and Kendra Stea (CPI).

(b) Response: As a result of the comments received, the training requirements in the

regulation have been clarified. All school personnel must have trained to use an array of positive behavior supports to increase appropriate student behaviors and decrease inappropriate or dangerous behaviors; all school personnel must have annual basic training in responding to dangerous behavior, and appropriate procedures to prevent the need for physical restraint and seclusion, including positive behavioral support and interventions. Training in the proper use of seclusion, including instruction in monitoring the physical signs of distress and obtaining medical assistance, has been added to the requirements.

The regulation requires additional training for core team members who may use physical restraint and seclusion. Core team members will be trained in the physical restraint and seclusion techniques that are allowed by this regulation. Also, core team members will be required to demonstrate proficiency in the prevention and use of physical restraint.

The agency has decided not to prescribe the training curriculum beyond the requirements outlined in the regulation. Presumably the training would be comprehensive enough to prepare members of the core team to recognize the signs of medical distress and respond appropriately.  

Guidance will be provided to suggest how districts may make decisions about core team membership; however, this regulation allows districts and schools flexibility in those decisions. Also, guidance will be provided to help districts be knowledgeable consumers of available training. 

The regulation requires that all school personnel who may use physical restraint and seclusion be trained “except to the extent necessary to prevent serious physical harm to self or others in clearly unavoidable emergency circumstances where other school personnel intervene and summon trained school personnel or school resource officers or other sworn law enforcement officers as soon as possible.”

The agency has determined that the administrative regulation does not require participation on the core team, but dictates, instead, that each school shall have a core team.

(20)  Subject Matter:  Data collection and reporting

(a) Comment: Commenters stated that the administrative regulation requires an onerous reporting and review process; different reporting standards should apply to physical restraints that result in injury to student or school personnel versus those that don’t.

Commenters stated that when schools do not use a data based approach, such as reviewing office referrals, it is harder to be proactive.

Commenters stated that reporting should be limited to what is already required in Infinite Campus; the administrative regulation should clarify whether data has to be collected at the school or district level.

Commenters stated that the administrative regulation should require only one investigation per use of physical restraint or seclusion, if a parent so requests.

Commenters stated that the administrative regulation should modify the time that districts have to report the use of physical restraint or seclusion, because such uses may occur after school hours.

Commenters stated that data entered into Infinite Campus should include the name of the student physically restrained or secluded and the date of the incident.

Those speaking or offering written comments on data collection, data analysis and reporting were:  Mary Ruble (KEA), Mike Waford (KCID), Ronald Livingood (Grant County Schools), Angela Bray (Pulaski County Schools), and William Scott (KSBA).

(b) Response:  Currently, the Office of Civil Rights is the only entity that requires the reporting of data on physical restraint and seclusion. Not all Kentucky districts complied with this requirement in the baseline year. OCR data collected from Kentucky school districts for the 2009-10 school year indicate that restraint, seclusion and mechanical restraint are not uncommon. 104 of 174 Kentucky school districts self-reported over two thousand incidents of physical restraints, nearly one thousand mechanical restraints and over eighteen hundred incidents of seclusion. The data reporting requirements in this administrative regulation will allow Kentucky to have data to examine and improve practice.  Data collected at the local level should inform local policies and practices as required in Section 2 (1) (g).  

The changes made to this regulation over time, as a result of the feedback received, have streamlined the state reporting requirements significantly. In previous versions of this regulation, districts were required to report to the state the data collected on each incident. However, the current version of the regulation requires the district to report in aggregate the following:  number of uses of physical restraint, number of students placed in physical restraint, number of uses of seclusion, number of students placed in seclusion, number of student injuries (substantial risk of death, extreme physical pain, protracted and obvious disfigurement, or protracted loss or impairment of the function of a bodily member, organ, or mental faculty) related to physical restraint and seclusion, number of school personnel injuries (substantial risk of death, extreme physical pain, protracted and obvious disfigurement, or protracted loss or impairment of the function of a bodily member, organ, or mental faculty) related to physical restraint and seclusion, and number of incidents in which a school resource officer or other sworn law enforcement officer is involved in the physical restraint or seclusion of a student.

(21) Subject Matter: Functional Behavior Assessments (FBA) and Behavior Intervention Plans (BIP)

(a) Comment: Commenters stated that there should not be an FBA requirement after the first occurrence of a physical restraint and that extensive paperwork would result from the administrative regulation.

Commenters stated that parental consent would have to be obtained prior to conducting an FBA. Commenters stated that this would then require more training for the FBA and BIP, as well as result in potential additional district expense if parents also requested an Independent Educational Evaluation.

Commenters stated that the FBA is not a process that is easily or quickly completed; that there will be a time lag between the physical restraint or seclusion happens and when the FBA is completed the first time; and that the debriefing needs to occur prior to the completion of the FBA to determine immediate next steps for the safety of the student and others. 

Commenters stated that the section of the administrative regulation about conducting an FBA should be moved to Section 5 so that school personnel can understand that administrative regulation more easily.  

Commenters stated that an FBA can be implemented at different levels, informal and formal; that as the levels increase, other factors come into play, such as the skills of the professionals involved, the amount of data collected, the number of observations, and the complexity of the interventions used; and that if a proactive informal FBA process is used, future inappropriate or dangerous behaviors may be prevented.

Commenters stated that language related to FBA should be, “A functional behavioral assessment shall be conducted following the use of restraint and seclusion at the request of the parent or emancipated youth or if identified as a need during the debriefing session.”

Commenters stated that the functional behavioral assessment is not a proper tool to evaluate the use and effectiveness of physical restraint and seclusion.

Those speaking or offering written comments on functional behavioral assessments were: Susan Clifton (WKSEC), Michelle Antle (Simpson County Schools), Traci Sharpe (KCCBD), Mike Waford (KCID), Ronald Livingood (Grant County Schools),  Lucy Heskins (P&A), Ronald Livingood (Grant County Schools), and Sheila Baugh (Simpson County Schools).

(b) Response: The definition and requirements for “Functional Behavior Assessment” and “Behavioral Intervention Plan” have been removed from the regulation due to their special education connotations. The paperwork involved, the length of time required to complete the FBA and a BIP and the impracticality of requiring an FBA and possibly a BIP upon the first incident of a physical restraint or seclusion led to the agency’s decision to remove the requirement of a formal FBA and a BIP. This change was in response to the comments received, as well as in light of a conclusion by the agency that the functions and goals of the FBA and BIP requirements are preserved in the administrative regulation’s Section 5, as amended after comments.       
(22) Subject Matter: Ending disruption of the educational environment  

(a) Comment: Commenters stated that the language of the administrative regulation should be amended to allow physical restraint or seclusion if a student is causing significant disruption of the learning environment. 

Commenters stated that this administrative regulation would preclude school personnel from preventing or responding with physical contact to situations in which a student disrobes or commences sexual self-stimulation activity. 

Commenters stated that physical restraint and seclusion should be permitted to address serious and purposeful disruption of the educational environment.

Those speaking or offering written comments on ending disruption of the educational environment were: Bob Rogers (Murray Independent Schools),  Teresa Combs (KSBA), V. Wayne Young (KASA), Carrell Boyd (Caldwell County Schools), and William Scott (KSBA).

(b) Response: No change has been made. The commenters and the agency are united in a

desire to see this administrative regulation promote and support a safe and orderly school environment for all. The focus of the administrative regulation is on school-wide systems of strategies and support to preclude the need for physical restraint and seclusion.  

The agency, after reviewing the regulations implemented in other states, determined that, of the forty-two (42) states that address physical restraint and seclusion, only five (5) permit such physical restraint for disruption of the educational environment. Because disrobing and sexual activity are unlikely to arise during supervised educational activities and because these student behaviors are most likely only inappropriate and not dangerous behaviors, school personnel are required to utilize less restrictive responses than physical restraint and seclusion, unless the student’s behavior presents an imminent danger of serious physical harm to self or others. Additionally, positive behavioral supports and interventions should be utilized to prevent students from commencing these behaviors.  
(23)  Subject Matter:  Positive behavioral interventions

(a) Comment:  Commenters stated that positive behavioral interventions are important and that they have already been implemented in some school districts; that some teachers have been trained in de-escalation techniques; that a few teachers in some districts have been trained to use physical restraint properly; and that some school districts have used JKM and SCM as vendors to provide this training .  

Commenters stated that a far more effective way to modify student behavior is to use evidence-based positive behavior supports; that they support the inclusion of positive behavior support training in the regulation because it provides teachers with the tools to improve student behavior and helps create a safer and more effective learning environment; and that by restricting the use of physical restraint to situations when the student’s behavior poses a danger of physical harm to them or someone else, this ensures school personnel are trained in the tools of positive behavioral support and intervention and classrooms will become safer and more productive learning environments.

Commenters stated that, as an alternative to seclusion, students were allowed to de-escalate in a center room with the goal of returning to the classroom as soon as possible.

Commenters stated that, in the moment of a fight, there is no time for de-escalation.

Commenters stated that current research and literature on positive behavioral supports are in agreement with the administrative regulation.

Those speaking or offering written comments on positive behavioral interventions were: Lori Franklin (Menifee County Schools), Rachel Yarbrough (Crittenden County Schools), Susan Clifton (WKSEC), Sheila Baugh (Simpson County Schools), Kim Johnson (Owensboro Independent Schools), Sarah Thompson (Simpson County Schools), Michelle Antle (Simpson County Schools),  D’Arcy Robb (CCDD), Raphael Schweri (Self), Greta C. Stanfield (KYCASE), Ronald Livingood (Grant County Schools), Tres Settle (McLean County Schools), and Wendy Wheeler-Mullins (Autism Society of the Bluegrass).

(b) Response: No change has been made. The use of positive behavior supports is well-established. While the regulation is responsive to the need for school personnel to react in emergency situations, such as breaking up a fight, the focus of the regulation is on prevention through the provision of positive behavior supports and interventions (as defined in the regulation) which are well-established in research and practice.  

(24) Subject Matter: Abuse of restraint and seclusion
(a) Comment: Commenters stated that across the country, student deaths are resulting from the inappropriate use of restraint and seclusion; that the Government Accounting Office (GAO) has documented use of and abuse of physical restraint and seclusion.

Commenters stated that there have been no substantiated serious injuries to students in Kentucky arising from the use of physical restraint and seclusion, only allegations.

Commenters stated that they have never had a child in their district injured by physical restraint or seclusion.

Commenters stated that P & A has documented 80 allegations of abuse and misuse of restraint in more than 45 districts in the last five years; that physical restraint and seclusion are most frequently used for staff convenience; that P & A has documented cuts, abrasions, bruises, friction burns, sprains, broken bones and fractures, psychological trauma, miscarriage, hemorrhage, and shunt displacement resulting from improper physical restraint and seclusion; that individual students are often restrained multiple times per day or secluded all day. Commenters stated that physical restraint and seclusion are ineffective, and cause, reinforce, and maintain aggression.

Commenters stated that in 2009 the GAO, looking at restraint and seclusion across the country reported “hundreds of cases of alleged abuse and death related to the use of restraint and seclusion. Restraint and seclusion are not effective methods in changing behavior”; and that a 2012 article in the American Journal of Orthopsychiatry suggested that schools could benefit from the lessons learned in the mental health and child welfare systems, including the conclusion that restraint and seclusion are high-risk procedures that have the potential to cause severe physical injury, death, and emotional trauma and have little to no therapeutic effect. 

Commenters stated that one school in Kentucky had no special rooms available for seclusion, so a student was placed between a bookcase and the wall for seclusion; that the school’s staff would react from personal emotional responses and send  students to a center room for extended periods, which could have been avoided altogether with the use of positive behavioral supports and interventions. 

Commenters stated that persons had witnessed numerous instances of inappropriate seclusion and physical restraint in Kentucky. 

Commenters stated that students with autism are disproportionately subjected to physical restraint and seclusion; and that many parents of public school students were afraid to share their comments on this administrative regulation due to fear of retaliation from school personnel.

Commenters stated that a student was forced to wear a demeaning harness and this negatively affected the student; that the parent expressed concerned that the district has retaliated due to complaints by the parent; and that a BIP was implemented too late to help the student succeed.

Those speaking or offering written comments on abuse of restraint and seclusion were:  Lucy Heskins (P & A), D’Arcy Robb (CCDD), Lora Wallace (Parent), Raphael Schweri (Self), William Scott (KSBA), Anessa Roberts (Sharpe Elementary), Casey Allen (Ballard County), Traci Sharpe (KCCBD), and Wendy Wheeler-Mullins (Autism Society of the Bluegrass).

(b) Response: No change has been made. Most of these comments appear to be aimed at supporting the relevant portions of the administrative regulation which prohibit the use of physical restraint or seclusion except for the limited purpose of responding to an imminent danger of serious physical harm to self or others. The impetus behind the administrative regulation is to alleviate the risk of psychological or physical harm to students allowed in the administrative regulation’s absence, as identified by these comments, and the administrative regulation aims to promote the health and safety of all in the schools. Comments that no injuries have occurred appear to be anecdotal, in light of the GAO and P & A findings of substantial injuries and death attributable to physical restraint and seclusion. 

(25) Subject Matter:   Regulation opens districts to litigation

(a) Comment:  Commenters stated that the lack of clear definitions and the restrictive nature of the administrative regulation could lead to frivolous lawsuits against school personnel and the district.

Commenters stated that the administrative regulation has been put forth in response to a relatively few incidents and from fear of legal and image concerns rather than from concern about the welfare of students.

Commenters stated that the General Assembly needs to provide liability protections for school personnel who use physical restraint and seclusion, as well as immunity for school personnel who act in good faith.  

Commenters stated that the administrative regulation contravenes KRS 158.148, KRS 158.154, KRS 158.155, KRS 158.156, KRS 158.444, KRS 161.180, KRS 161.190, KRS 405.025, KRS 500.080, and KRS 503.110.

Commenters stated that the administrative regulation shifts all legal liability onto the shoulders of school personnel who will inevitably injure students while following the administrative regulation.

Commenters stated that injured school personnel may seek punitive damages from districts, when school personnel are injured while physically restraining students in compliance with the administrative regulation, because the administrative regulation creates a foreseeable hazard.

Commenters stated that school personnel should receive, as a precondition for compliance with the administrative regulation, indemnification from any personal liability, administrative, or disciplinary proceedings that will arise when a child impacts the floor.

Those speaking or offering written comments on the administrative regulation opening districts to litigation were: Michael Owsley (ELPO), Tiffany Williams (Murray Middle School), Raphael Schweri (Self), Donna Klingman (Self), and Bill Scott (KSBA).

(b) Response: 
The agency has determined that the Sixth Circuit Court of Appeals has noted, with approval, the United States Supreme Court’s statement that government officials performing discretionary functions generally are shielded from liability for civil damages insofar as their conduct does not violate clearly established federal statutory or constitutional rights of which a reasonable person would have known.  

Under the Paul D. Coverdell Teacher Protection Act of 2001, a teacher will be afforded immunity from lawsuits for harm caused by his or her efforts to control, discipline, expel, or suspend a student or maintain order or control in the classroom or school so long as the teacher’s actions are reasonable.

Teachers are also protected from liability by the “sudden emergency” doctrine. Under this doctrine, a person confronted with a situation she had no reason to anticipate, and was not brought on by her own fault, is not negligent by reason of her speedy decision to address the situation, if her actions are reasonable and prudent in the emergency. If she has a duty to act because of statute, or regulation, that duty can be completely removed by the emergency.

Kentucky has also enacted a “choice of evils” statute. Conduct that would otherwise constitute an offense is justifiable when the actor believes it necessary to avoid an imminent public or private injury greater than the injury which is sought to be prevented by the statute defining the offense. KRS 503.030. 

Through statutes codified at KRS 503.010, KRS 503.050, KRS 503.070, and 503.100, Kentucky teachers are afforded immunity from civil and criminal liability when acting in their own defense, or to protect others.
Kentucky educators are also protected by KRS 503.110, cited by commenters. Under that statute, the use of physical force by a teacher is justifiable when the teacher believes that the force used is necessary to promote the welfare of the student, or to maintain reasonable discipline in a school or class, and the force that is used is not designed to cause or known to create a substantial risk of causing death, serious physical injury, disfigurement, extreme pain, or extreme mental distress. The legislature has elected, through this statute, to protect teachers from liability arising from certain uses of physical force in school or class.

Regarding KRS 158.148 (4) the agency has determined that this law regards student discipline guidelines and dictates that the Kentucky Department of Education must  develop statewide student discipline guidelines; accordingly this administrative regulation does not contravene KRS 158.148.

Regarding KRS 158.154, principal’s duty to report certain actions to local law enforcement agency, the agency finds that the administrative regulation does not contravene a principal’s statutory duties.

Regarding KRS 158.155, reporting of specified incidents of student conduct, the agency finds that the administrative regulation does not contravene specified statutory duties.

The agency makes the same finding regarding KRS 158.156, reporting of commission of a felony, and KRS 158.990, penalties.

Regarding KRS 158.444, the agency finds that the cited statute, titled Administrative regulations relating to school safety, requires the Kentucky Department of Education to  promulgate appropriate administrative regulations relating to school safety, student discipline, and related matters. The agency does not contravene that dictate by promulgating this administrative regulation relating to school safety, student discipline, and related matters. To the extent that commenters indicate that the agency is required to collaborate with the Kentucky Center for School Safety, the agency agrees, but notes that the cited statute requires the agency to collaborate with the Center for School Safety in carrying out the center's mission, and does not require the agency to defer to the Kentucky Center for School Safety or to abdicate its statutory responsibilities to the Kentucky Center for School Safety.

As to KRS 405.025, regarding parent liability for willful damage to property caused by a minor, the agency finds that this administrative regulation has no bearing on the liability of any party for such damage and does not contravene the statute.

Regarding KRS 500.080, the agency finds that the definition of serious physical injury contained in that statute is not relevant to this administrative regulation. KRS 500.080 explicitly states that its definitions apply to the Kentucky penal code. This administrative regulation does not pertain to or involve the Kentucky penal code. There is no indication in the cited statute that it is intended to apply other than to matters involving the Kentucky penal code. Additionally, “serious physical injury” is intended, in this administrative regulation, to have its dictionary meaning. 

The agency has determined that student injury is not an inevitable consequence of the administrative regulation, and that injury as a consequence of the administrative regulation is neither certain or foreseeable. In light of the immunities and defenses described above, the agency has determined that indemnification of school personnel is not necessary. The agency rejects a demand for indemnification as a precondition for compliance with the administrative regulation, as Section 177 of the Kentucky Constitution prohibits indemnification.

Regarding liability, the agency has determined that districts are, in all likelihood, at risk of violating the Individuals with Disabilities Education Act (IDEA) by denying a free appropriate public education to the thousands of students who have been physically restrained and secluded each year.
In Chris D. v. Montgomery County Board of Education, 753 F.Supp.922 (M.D.Ala.1990), a United States District Court entered judgment against the Montgomery County Board of Education (AL), its Superintendent, and its Special Education Coordinator.

The student, for the five years discussed in the opinion, verbally abused others, hit other students, refused to follow direction, cursed at teachers, refused to sit in his seat or stop shouting, tried to run away from school, threatened other children and adults, and attacked other students. In response, school personnel pulled the student out of regular classes, locked him in a classroom, had him sit in the office with a special crisis teacher, and physically restrained him. The Court found that the student behaved only when and because a teacher or other adult stood over him.

The Court found that the district, by addressing the student’s behavior in these ways, failed to provide him with a free appropriate public education. The Court’s judgment enjoined the local board of education from failing to implement an Individualized Education Program designed by the student’s expert, ordered the local board to provide counseling and training for the student’s parents, and gave the student’s lawyers the opportunity to recover all fees, expenses, and costs from the local board of education, the superintendent, and the coordinator of special education.

This case was decided nearly twenty-two years ago, and, based on the comments received, some Kentucky districts, superintendents, and special education personnel presently occupy precisely the same position as those in this case, unaware of the catastrophic legal exposure they have.

The public comments suggest that many commenters are wholly unaware of their current liability exposure, and believe that the present use of physical restraint and seclusion is liability-free. The agency has determined that restricting the use of physical restraint and seclusion is necessary to avoid liability under IDEA.

(26) Subject Matter:  Including the use of restraint and seclusion in a student’s IEP

(a) Comment: Commenters stated that if the IEP team comprised of both parents and school personnel agree that the use of seclusion and physical restraint will enable a student to remain in the least restrictive environment possible and to educationally benefit from the teaching and services the student needs, then these techniques should be allowed to be written into the student’s IEP.

Commenters stated that parents should be free to choose the treatment and treatment  they feel is best suited for their child and not leave this up to the legislature.   Commenters cited Youngberg v. Romeo, 457 U.S. 307 (1982).

Commenters stated that IEPs and Behavior Intervention Plans (BIPs) should be implemented with fidelity.

Those speaking or offering written comments on including the use of restraint and seclusion in a student’s IEP were:  Bruce Chapman (HWC), Donna Klingman (self), Angela Bray (Pulaski County Schools), and Lucy Heskins (P & A).

(b) Response:  No change has been made.  However, earlier versions of the administrative regulation were changed, prior to filing the official version of the regulation, to allow the use of physical restraint and seclusion to be included in a student’s IEP. Including the use of physical restraint or seclusion in an IEP is not prohibited by federal or state law. The decision to include physical restraint or seclusion in an IEP will be left to the student’s Admissions and Release Committee (ARC), which includes the student’s parents.
(27) Subject Matter:  General Comments

(a) Comments: Commenters support the regulation of physical restraint and seclusion and agree with Local Superintendents Advisory Council (LSAC) recommendations.

Commenters support having a restraint and seclusion regulation but cannot support the current version of the administrative regulation.

The administrative regulation should not require face-to-face monitoring of a physically restrained student because the safety of the student and of school personnel might be compromised.

Commenters stated that, rather than implementing the administrative regulation, the agency should rely upon the professional code of ethics for Kentucky school certified personnel.

Commenters stated that that the administrative regulation should include documentation of the basis for declining to refer a student.

Commenters stated that they support the administrative regulation.

Commenters stated that some exceptions should be made for special needs classrooms.

Those speaking or offering general written comments were: Leon Mooneyhan (OVEC), Ronald Livingood (Grant County Schools), Michael Owsley (ELPO),  Sheila Baugh (Simpson County Schools), Angela Bray (Pulaski County Schools), Tiffany Williams (Murray Middle School), Holly Bloodworth (Murray Elementary School), Casey Allen (Ballard County Schools), Anessa Roberts (Sharpe Elementary), (Janet Board (Grandparent), Beth Harrison (KYTASH), Natalie Kelly (DBHDID), D’Arcy Robb (CCDD), Lucy Heskins, (P & A), Martha Newman (MHAKY), and Curtis Hall (NKCES).

(b) Response: The agency carefully considered the valuable recommendations of LSAC and other commenters and, in response: broadened the definition of physical restraint; made clear that the use of physical restraint and seclusion in the IEP is not prohibited; amended debriefing requirements so that a debriefing session is only required upon request by a parent or emancipated youth; and removed the requirement of face-to-face monitoring and replaced that with a requirement that school personnel monitor a student’s physical and psychological well-being for the duration of the physical restraint or seclusion. 

The agency has determined that, as the professional code of ethics for school certified personnel does not apply to all school personnel, this administrative regulation is necessary to clarify the duties of all school personnel.

The agency has determined that the present version of the administrative regulation requires documentation of the basis for referring or declining to refer a student after the use of physical restraint or seclusion.


      No changes have been made in response to comments of support.

In response to comments regarding exceptions for special needs classrooms, this administrative regulation was promulgated to promote the safety of all students and staff.  Disparate treatment of students in special needs classrooms is inconsistent with the necessity and function of this administrative regulation.  The 2009-10 physical restraint and seclusion data submitted to OCR from one hundred and four of Kentucky’s school districts reflect that the overwhelming majority of restraints and seclusion incidents involved students with disabilities.  This data does not support exceptions for any group of students.

Summary of Statement of Consideration and

Action Taken by Promulgating Administrative Body

The Kentucky Department of Education has responded to comments from the public

regarding proposed amendments to 704 KAR 7:160. A number of the comments requested more specific language, including definitional changes, to better explain the actions required of school personnel and districts. In many instances, the language provided by commenters was adopted, and led to the identification of other areas of the regulation requiring modification. 

In response to comments from the public, the agency has removed functional behavioral assessment (FBA) and behavioral intervention plan (BIP) from the administrative regulation, since those are terms are particular to special education and IDEA, raised a host of issues regarding parental consent requirements and otherwise, and confused school district staff. However, the removal of these requirements did not remove the review of the student’s records and events leading up to a use of physical restraint or seclusion, and a plan for prevention of the future need for physical restraint and seclusion with that student – these are still included in Section 5’s written record and debriefing requirements.

In response to comments that the definitional section of the administrative regulation did not contain enough detail to distinguish what the regulation intends to govern and what it does not intend to govern, the definition of “physical restraint” has been amended and clarified.

The regulation now contains a definition for “emancipated youth.”

The definitions of “prone restraint” and “supine restraint” have been amended to respond to comments and to ensure that the text of the definitions reflects the goals of the agency.

Commenters raised concerns regarding the definitions for, and responsibilities of, school resource officers and law enforcement officers. The agency has, in response, amended the definition of “school personnel” for clarity and to require that all school personnel receive training in the use of positive support and intervention, de-escalation strategies, and other procedures to prevent the need for physical restraint and seclusion.

Commenters raised concerns about interactions between school personnel and students during weekend dances or ballgames, and the agency has added language to the beginning of Sections 3 and 4 to clarify that this regulation is aimed at school personnel’s interactions with students in public schools during educational programs and not at other times.

Commenters raised concern about language regarding the physical restraint of students who utilized sign language or an augmentative mode of communication, and the agency has amended the regulation to clarify the appropriate response of school personnel in such circumstances.

In response to comments that school personnel physically restraining a student without anyone else around may not be able to safely monitor the student’s face, depending on the position of the school personnel and the student during the restraint, the agency has removed the requirement for facial monitoring, and amended the regulation to provide that the student’s physical and psychological well-being shall be monitored for the duration of the physical restraint.

Commenters requested clarification regarding the training requirements of the regulation, and additional language has been added in response.

The agency has amended and moved the emergency exception language to clarify the allowances of the exception as well as to add a requirement that core team members be summoned as soon as possible (to ensure the safety of students and school personnel).

The agency has made other technical changes in response to comments for greater clarity for editing purposes that do not change the content of the regulation.

While many comments were received regarding the regulation’s prohibition 

against the use of physical restraint and seclusion in defense of property in the absence of imminent danger of serious physical harm, and regarding the threshold requirement of an imminent risk of “serious” physical harm for the use of physical restraint and seclusion, the regulation was not changed as a result of these comments.

The agency proposes the following amendments after comments:

Page 1

Title

Line 5


After “Use of”, insert “Physical”.

RELATES TO:

Line 6 Delete “KRS 156.160 (1) (g)” and insert “KRS 156.160 (1) (h)”.

STATUTORY AUTHORITY

Line 7 Delete “KRS 156.160 (1) (g)” and insert “KRS 156.160 (1) (h)”.
Page 1

NECESSITY, FUNCTION, AND CONFORMITY

Line 8 Delete “KRS 156.160 (1) (g)” and insert “KRS 156.160 (1) (h)”.

Line 13


After “improper use of”, insert “physical”.

Line 15


After “inappropriate”, insert “physical”.

Line 16


After “restraint”, insert “or”.


Delete “and”.


After “inappropriate behaviors,”, insert “physical”.

Line 18


After “self or others.”, insert “Physical”.


Lowercase “Restraint”.

Line 19


After “safety of students and”, insert “school personnel”.


Delete “staff”.

Line 20

After “the requirements for the use of”, insert “physical”.

Page 2

Line 1


After “data reporting requirements for the use of”, insert “physical”.

Page 2

Section 1(2)

Line 9


After “(2)”, insert “Behavioral”.


Delete “Behavior”.

Line 10


After “learning of the students”, delete “or others”.

Page 2

Section 1(3) and 1(4)
Lines 11 to 15


After “(3)”. delete the remainder of subsection (3) and delete the notation “(4)”.

Page 2

Section 1(5)

Line 19


Before “(5)”, insert “(4)”.


Delete “(5)”.

Page 3

Section 1(6)

Line 1


Before “(6)”, insert “(5)”.


Delete “(6)”.

Line 3


After “self or others.”, insert the following new subsection:

(6) “Emancipated youth” means a student under the age of eighteen (18) who is or has been married or has by court order or otherwise been freed from the care, custody, and control of the student’s parents.

Page 3

Section 1(8) and 1(9)
Lines 6 to 12


After “(8)”, delete the remainder of subsection (8) and delete the notation “(9)”.

Page 3

Section 1(9)
Line 13

After “freedom of movement, but does not”, insert “mean: (a)”.


Delete “include”.


Capitalize “devices”.

Lines 15 and 16


After “devices were designed”, insert “; (b)”.


Delete “and that may include”


Capitalize “Adaptive”.

Line 18


After “mechanical supports;”, insert “(c)”.


Capitalize “Vehicle”.

Line 19


After “moving vehicle;”, insert “(d)”.


Capitalize “restraint”.

Line 20


After “immobilization; or”, insert “(e)”.


Capitalize “orthopedically”.

Lines 20 and 21


After “participate in activities”, insert “without”.


Delete “with”.

Page 3

Section 1(10)

Line 22


Before “(10)”, insert “(9)”.


Delete “(10)”.

Line 23


After “parent or a guardian”, insert “of a student”.

Page 4

Section 1(11)
Line 1

Before “(11)”, insert “(10)”.


Delete “(11)”.

Line 2


After “student to move”, insert “the student’s”.


Delete “his or her”.


After “freely”, insert a comma.


After “but does not”, insert “mean: (a)”.


Delete “include”.

Line 4


After “to a safe location”, insert the following:

;

(b) Does not mean behavioral interventions, such as proximity control or verbal soothing, used as a response to calm and comfort an upset student; 

(c) Does not mean less restrictive physical contact or redirection to promote student safety; or

(d) Does not mean physical guidance or prompting when teaching a skill or when redirecting the student’s attention
Page 4

Section 1(12)
Line 5


Before “(12)”, insert “(11)”.


Delete “(12)”.

Page 4

Section 1(13)
Line 12

Before “(13)”, insert “(12)”.


Delete “(13)”.


After “face down position”, insert the following:

on the floor or other surface, and physical pressure is applied to the student’s body to keep the student in the prone position
Page 4

Section 1(14)

Line 13


Before “(14)”, insert “(13)”.


Delete “(14)”.

Line 14


After “nurses, librarians,”, insert the following:

school resource officers, other sworn law enforcement officers,

Lines 15 and 16


After “contractual basis”, delete the following:

but does not include school resource officers defined in KRS 158.441(2)

Page 4

Section 1(15)

Line 17


Before “(15)”, insert the following:

(14) “School resource officer” is defined in KRS 158.441(2).

Line 18


After “leaving but does not”, insert “mean”.


Delete “include”.

Page 4

Section 1(17)

Line 22


After “restraint’ means”, insert “the”.


Delete “a”.


After “face up position on”, insert “the student’s”.


Delete “his or her”.


After “back”, insert the following:

on the floor or other surface, and physical pressure is applied to the student’s body to keep the student in the supine position
Page 5

Section 2(1)

Line 4


After “(1) Local”, insert “school”.


After “shall establish”, delete “local”.

Page 5

Section 2(1)(a)

Line 5


After “how to access”, insert “the”.


Delete “its”.

Line 6


After “procedures regarding”, insert “physical”.

Page 5

Section 2(1)(b)

Lines 7 and 8


After “all students,”, delete the following:

including students with the most complex and intensive behavioral needs,

Page 5

Section 2(1)(c)

Line 10


After “Section”, insert “6”.


Delete “7”.

Page 5

Section 2(1)(d)

Line 11


After “during and after each”, insert “use”.


Delete “incident involving the imposition”.

Line 12


After “restraint or seclusion”, delete “upon a student”.

Page 5

Section 2(1)(e)

Line 15


After “(24) hours,”, insert “to”.


Delete “of”.

Page 5

Section 2(1)(f)

Line 22


After “surrounding the”, insert “physical”.

Page 6

Section 2(1)(g)

Line 1


After “review data on”, insert “physical”.

Page 6

Section 3(1)

Line 6


After “not be used”, insert the following:

in public schools or educational programs

Page 6

Section 3(1)(a)

Line 7


After “As punishment”, insert “or discipline”.

Page 6

Section 3(1)(b)

Line 8


After “(b)”, delete the following:

As a means of coercion


Capitalize “to”.


After “compliance or”, insert “to retaliate”.


Delete “retaliation”.

Page 6

Section 3(2)(c)

Line 17


After “behavioral interventions”, delete the following:

that compromise health and safety

Page 6

Section 3(3)

Line 21


After “only be implemented”, insert the following:

in public schools or educational programs

Page 7

Section 3(3)(b)

Line 2


After “mode of communication”, insert the following:

, unless the student uses sign language or an augmentative mode of communication as the student’s primary mode of communication and the implementer determines that freedom of the student’s hands for brief periods during the restraint appears likely to result in serious physical harm to self or others
Page 7

Section 3(3)(c)

Line 3


After “The student’s”, insert the following:

physical and psychological well-being shall be

Delete “face is”.

Page 7

Section 3(3)(d)

Line 4


After “Less restrictive”, insert “behavioral”.

Page 7

Section 3(3)(e)

Line 7


After “(e)”, insert the following:

School personnel implementing the physical restraint are appropriately trained as required in Section 6(3) of this administrative regulation, except to the extent necessary to prevent serious physical harm to self or others in clearly unavoidable emergency circumstances where other school personnel intervene and summon trained school personnel or school resource officers or other sworn law enforcement officers as soon as possible

Delete the remainder of paragraph (e) in its entirety, except leave the period.

Page 7

Section 3(4)

Line 8


After “a physical restraint,”, insert “school personnel”.


Delete “staff”.

Page 7

Section 3(6)(a)

Lines 16 to 21


Delete the following:

(6) School personnel imposing physical restraint in accordance with this regulation shall: (a) Be trained by an individual or individuals who have been certified by a crisis intervention training program that meets the established criteria in Section 6 of this administrative regulation, except in the case of clearly unavoidable emergency circumstances when trained school personnel are not immediately available due to the unforeseeable nature of the emergency circumstance; and

Lines 22 to 23


Delete the following:

(b)Be trained in state regulations and school district policies and procedures regarding restraint and seclusion.

Page 8

Section 3(7)

Lines 1 and 2


Delete subsection (7) in its entirety.

Page 8

Section 4(1)

Line 3


After “not be used”, insert the following:

in public schools or educational programs

Page 8

Section 4(1)(a)

Line 4

After “As punishment”, insert “or discipline”.

Page 8

Section 4(1)(b)

Line 5


After “(b)”, delete the following:

As a means of coercion


Capitalize “to”.


After “compliance or”, insert “to retaliate”.


Delete “retaliation”.

Page 8

Section 4(2)

Line 12


After “only be implemented”, insert the following:

in public schools or educational programs if


Delete “when”.

Page 8

Section 4(2)(d)

Line 17


After “(d)”, insert the following:

School personnel implementing the seclusion are


Delete “Assigned staff is”.

Page 9

Section 5(1)

Line 9


After “All”, insert “physical restraints and seclusions”.


Delete the following:

incidents of the use of restraint and seclusion

Line 11

After “record of each”, insert “use”.


Delete “episode”.

Line 12

After “record. Each”, delete “incident”.


After “record”, insert the following:

of a use of physical restraint or seclusion

Page 9

Section 5(1)(b)

Line 15

After “description of the”, insert the following:

use of physical restraint or seclusion


Delete “incident”.


After “resulted in the”, insert “physical”.

Page 9

Section 5(1)(c)

Line 17

After “The date of the”, insert the following:

physical restraint or seclusion and school personnel


Delete “incident and staff members”.

Page 9

Section 5(1)(d)

Line 17


After “times of the”, insert “physical restraint or seclusion”.


Delete “incident”.

Page 9

Section 5(1)(e)

Line 18


After “up to the use of”, insert “physical”.

Page 9

Section 5(1)(f)

Line 20


After “student’s behavior”, insert “during physical”.


Delete “in”.

Page 9

Section 5(1)(g)

Line 21


After “techniques used in”, insert “physically”.

Line 22

After “the student and”, insert “school personnel”.


Delete “staff”.


After “during the use of”, insert “physical”.

Page 10

Section 5(1)(h)

Line 1


After “description of any”, insert “behavioral”.


After “implementation of”, insert “physical”.

Page 10

Section 5(1)(i)

Line 2


After “any injuries”, delete “whether”.


After “to students,”, insert “school personnel”.


Delete “staff”.

Page 10

Section 5(1)(j)

Line 4


After “(j)”, insert the following:

A description as to how the student’s


Delete the following:

An explanation as to why this

Page 10

Section 5(1)(l)

Line 7


After “effectiveness of”, insert “physical”.


After “de-escalating the situation;”, delete “and”.

Page 10

Section 5(1)(m)

Line 8


After “A description of”, insert “school personnel”.


Delete “staff”.


After “dangerous behavior”, insert the following:

;

(n) A description of the planned positive behavioral interventions which shall be used to reduce the future need for physical restraint or seclusion of the student; and

(o) For any student not identified as eligible for services under either Section 504 of the Rehabilitation Act or the Individuals with Disabilities Education Act, documentation of a referral under either law or documentation of the basis for declining to refer the student

Page 10

Section 5(2)

Line 9


After “notified of the”, insert “physical”.

Page 10

Section 5(4)

Line 15


After “(4) The”, insert “physical restraint or seclusion”.


Delete “incident”.

Line 16


After “completed”, insert the following:

by the end of the next school day


Delete “within twenty-four (24) hours”.


After “following the”, insert “use”.


Delete “incident”.

Page 10

Section 5(5)

Line 18


After “imposition of”, insert “physical”.


After “restraint”, insert “or”.


Delete “and”.

Pages 10 and 11

Section 5(6)

Lines 20 to 22, 1, and 2


After “(6)”, insert the following:

The following persons shall participate in the debriefing session:

(a) The implementer of the physical restraint or seclusion;

(b) At least two (2) of any other school personnel who were in the proximity of the student immediately before or during the physical restraint or seclusion;

(c) The parent;

(d) The student, if the parent requests or if the student is an emancipated youth; and

(e) Appropriate supervisory and administrative school personnel, which may include appropriate Admissions and Release Committee members, Section 504 team members, or response to intervention team members


Delete the remainder of this subsection, not including the period.

Page 11

Section 5(8)(c)

Lines 11 to 14


After “consideration of”, insert the following:

recommended appropriate positive behavioral supports and interventions to assist school personnel responsible for implementing the student’s IEP, or Section 504 plan, or response to intervention plan, if applicable, and consideration of whether positive behavioral supports and interventions were implemented with fidelity


Delete the remainder of this paragraph (starting with “the results of functional”), not including “; and”.

Page 11

Section 5(8)(d)

Line 16


After “Education Act,”, insert “consideration”.


Delete “evidence”.

Line 17


After “either law”, insert “and”.


Delete “, or”.


After “documentation of the”, insert the following:

referral or documentation of the

Page 11

Section 6(1)

Line 20

After “(1)”, insert “All school personnel shall be trained in state regulations and school district policies and procedures regarding physical restraint and seclusion. All”.


Lowercase “School”.


After “shall be trained”, insert “annually”.

Lines 20 and 21


After “array of positive”, insert “behavioral supports and intervention”.


Delete the following:

behavior interventions, strategies, and supports

Line 21


After “appropriate student behaviors”, insert “, to”.


Delete “and”.

Pages 11 and 12

Section 6(1) and 6(2)

Lines 22 and 1 to 4


After “dangerous student behaviors”, insert the following:

and to respond to dangerous behavior. This


Delete the following:

.

(2) All school personnel in local districts shall have annual basic training in responding to students in a behavioral crisis and shall receive communication from the district identifying core team staff in the school setting that have been trained to engage in physical restraint or seclusion procedures. The
Page 12

Section 6(2)

Line 4


After “web-based applications.”, insert “This”.


Delete “The”.

Page 12

Section 6(2)(a)

Line 6


After “physical restraint and”, insert “seclusion”.


Delete “crisis intervention”.

Line 7


After “including positive”, insert “behavioral supports and interventions”.


Delete “behavior management strategies”.

Line 8

After (b), insert “State regulations and school district policies and procedures regarding physical restraint and seclusion;”

Delete “Proper use of positive reinforcement”.

Line 9-14


Insert “(c)Proper use of positive reinforcement”.

Re-letter items (d), (e), and (f).

Page 12

Section 6(2)(e)

Line 11


After “De-escalation strategies”, insert the following:

for responding to inappropriate or dangerous


Delete “of problematic”.

Page 12

Section 6(2)(f)

Lines 13 and 14


After “(g)”, insert the following:

(g) Proper use of seclusion as outlined in Section 4 of this administrative regulation, including instruction on monitoring physical signs of distress and obtaining medical assistance when necessary.
(2) All school personnel shall receive annual written or electronic communication from the district identifying core team members in the school setting who have been trained to implement physical restraint

Delete the remainder of this paragraph, not including the period.

Page 12

Section 6(3)

Lines 15 and 16


After “to respond to”, insert the following:

dangerous behavior and to implement


Delete “emergency situations, including the”.

Line 16


After “physical restraint”, delete “or seclusion”.


After “The core team”, insert the following:

, except school resource officers and other sworn law enforcement officers,


After “shall receive”, insert “additional”.

Page 12

Section 6(3)(a)

Lines 18 to 20


After “for preventing the”, insert the following:

use of physical restraint except as permitted by this administrative regulation


Delete the remainder of this paragraph, except the semi-colon.

Page 12

Section 6(3)(b)

Line 21


After “dangerous behaviors”, delete the following:

on the part of students

Line 22


After “physical restraint”, delete “or crisis intervention”.

Page 13

Section 6(3)(b)

Lines 1 and 2


After “physical restraint”, delete “or crisis intervention”.

Page 13

Section 6(3)(c)

Line 3


After “physical restraint”, delete “and crisis intervention”.

Line 4


After “regarding the”, insert “effect”.


Delete “effect(s)”.


After “on the person”, insert “physically”.

Page 13

Section 6(3)(d)

Line 6


After “regarding documentation”, insert “and notification”.


Delete “reporting”.

Page 13

Section 6(3)(e)

Lines 7 and 8


After “Demonstration by”, insert the following:

core team members of proficiency in the prevention and use of physical restraint


Delete the remainder of this paragraph, not including the period.

Page 13

Section 7

Line 9


After “The following data shall be reported” insert “by the district”.

Line 10


After “incidents of”, insert “physical”.

Page 13

Section 7(6)

Line 20


After “or mental faculty to”, insert “school personnel”.


Delete “staff”.

Page 13

Section 7(7)

Line 21


After “school resource officer”, insert the following:

or other sworn law enforcement officer


After “is involved in the”, insert “physical”.
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