 Part B State Performance Plan (SPP) for 2005-2012
Overview of the State Performance Plan Development: See Introduction.

	Monitoring Priority: FAPE in the LRE


Indicator 4B:  Rates of suspension and expulsion:

Percent of districts that have:  

(a) a significant discrepancy, by race or ethnicity, in the rate of suspensions and expulsions of greater than 10 days in a school year for children with IEPs; and 

(b) policies, procedures or practices that contribute to the significant discrepancy and do not comply with requirements relating to the development and implementation of IEPs, the use of positive behavioral interventions and supports, and procedural safeguards.  

(20 U.S.C. 1416(a)(3)(A); 1412(a)(22))
	Measurement:

Percent = [(# of districts that have:  (a) a significant discrepancy by race or ethnicity, in the rates of suspensions and expulsions of greater than 10 days in a school year of children with IEPs, and (b) policies, procedures or practices that contribute to the significant discrepancy and do not comply with requirements relating to the development and implementation of IEPs, the use of positive behavioral interventions and supports, and procedural safeguards) divided by the (# of districts in the State)] times 100.


Overview of Issue/Description of System or Process:

The Indicator 4B measurement, baseline and definition of significant discrepancy was revised for the FFY 2010 APR submission.  Kentucky changed the 4B measure and re-set the baseline, upon guidance from OSEP.  See the 4B section on “Discussion of Baseline Data” for a history of recent changes and details regarding revisions to the Indicator 4B measurement and baseline.
Indicator 4B is a SPP compliance indicator.  The current measurement system and process for determining district status under Indicator 4B is summarized here.
If KDE determines that: 

· A school district has a significant discrepancy by race or ethnicity in the rates of suspensions/expulsions, for greater than 10 days in a school year of children with IEPs,              
And
· The district has policies, procedures or practices that do not comply with IDEA and contribute to the significant discrepancy,
…the district will be found in violation of IDEA.  

Determining district compliance with Indicator 4B is a two-step process.  First, KDE reviews discipline data and makes a determination regarding whether a school district has a significant discrepancy in suspensions/expulsions greater than 10 days per year of students with IEPs in certain race/ ethnicity populations.  If the discipline data indicates that a district has a significant discrepancy, the second question is whether the significant discrepancy is due to district policies, procedures or practices that violate IDEA.  

If KDE determines that a district has a significant discrepancy in suspensions/expulsions greater than 10 days/year of students with IEPs in certain race/ ethnicity groups and also has related policies, procedures or practices that contribute to that significant discrepancy and do not  comply with the IDEA requirements (relating to the development and implementation of IEPs, the use of positive behavioral interventions and supports, and procedural safeguards), KDE will cite the district for a violation of IDEA under 4B.  The district then has one year from receiving notification of the violation to correct the IDEA noncompliance.

Step One - Defining and Determining Significant Discrepancy

Kentucky’s definition of significant discrepancy* for this indicator includes two criteria as follow:

1) The LEA’s suspension rate for any race/ethnicity category is equal to or greater than three times the statewide rate of suspensions and expulsions of all Kentucky students with disabilities for greater than 10 days in a school year, and 

2) There are 10 or more students with disabilities in the race or ethnicity subgroup in the district, who have been suspended for greater than 10 days in a school year.
KDE has chosen a comparison methodology found at 34 CFR §300.170(a) to determine whether significant discrepancies are occurring.  The State is required to use one of two methods.  Kentucky has chosen to:

· Compare the rates of suspensions and expulsions, by race and ethnicity, of greater than 10 days in a school year for children with IEPs among districts in the State.

Beginning with the 2009-2010 school year, the Kentucky Department of Education, Division of Learning Services (DLS), annually calculates a statewide rate of out-of-school removals greater than 10 days for all Kentucky children with disabilities, using data obtained through the Kentucky Student Information System (KSIS).  This rate is based on the total number of Kentucky children with disabilities subject to out-of-school removals greater than 10 days divided by the total number of children with disabilities within the state.  

For each local school district in the state, a similar rate is calculated for each of five racial and ethnic categories (White, Black, Hispanic, Asian & Native American), based on its local district discipline data and disaggregated count of children with disabilities. Each of these individual subgroup rates is calculated by dividing the number of children with disabilities in the specific race/ethnicity group who were subject to a long term removal (suspension/expulsion of greater than 10 days/year), by the total number of district children with disabilities who belong to that particular race/ethnicity subgroup.
Kentucky uses a minimum “N” size requirement for Indicator 4B as follows:

· The LEA must have at least 10 students with a disability in the race or ethnicity category being considered.  KDE uses the district’s annual disaggregated count of students with disabilities (December 1 Childcount) to calculate which districts are to be included. 
KDE applies a minimum “n” size of 10 students to a variety of data sets agency-wide, due to concerns about breach of confidentiality for individual students who might be identified in small districts through public reporting, and issues with validity of small sets or cells of data.  Any district with less than 10 students in a specific race or ethnicity category is not included in the 4B calculation for that specific subgroup.
The comparison currently used to determine discrepancy for this indicator is between the statewide rate for all students and the district rate in each category of race or ethnicity.

Therefore, in calculating the amount of discrepancy for each Kentucky school district under 4B, the district rate of students with IEPs being suspended beyond 10 days/year for the specific race/ethnicity subgroup is divided by the statewide comparison group’s rate, which includes all Kentucky students with IEPs similarly suspended, as shown below:
A specific race/ethnicity group’s rate suspended/expelled >10 days                                                                    
---------------------------------------------------------------------------------------------------------------  
            The rate for all Kentucky students with disabilities suspended/expelled >10 days 

When the rate of these incidents of long term removal (suspension/expulsion for more than 10days/year) for any race/ethnicity subgroup is 3 times or more than the statewide rate of these types of removals for all students with disabilities, and if the district has also suspended/expelled at least 10 students in that specific race/ethnicity category for greater than 10 days/year, the district is determined to have a significant discrepancy.
Step Two – Is the Significant Discrepancy the Result of Policies, Procedures or Practices that violate IDEA in this area? 
The second part of the 4B procedure decides if the significant discrepancy determined in Step One is the result of illegal policies, procedures or practices.  “Illegal” means policies, procedures or practices that violate IDEA’s legal requirements related to appropriate IEPs, positive behavioral interventions and supports, and disciplinary due process requirements.  

KDE’s process requires the examination of policies and procedures in districts found to have a significant discrepancy, to determine if district policies are IDEA-compliant.  The standard used by KDE for reviewing these local policies is OSEP’s IDEA Related Requirements Document for Indicators 4A and 4B.  

At the same time, KDE reviews the files of students with IEPs in each particular race /ethnicity group who have been suspended or expelled for over 10 days.  This review focuses on practices; that is, the appropriateness of IEPs related to addressing behavioral concerns, whether positive behavioral interventions and supports are in place, and whether due process procedures (e.g., manifestation determinations) related to discipline have been followed.
If illegal district policies, procedures or practices are discovered during Step Two, KDE will cite the district for a violation of IDEA, under Indicator 4B.   

Kentucky’s Full System and Process Outline for Indicator 4B:
KDE’s full process sequence for determining compliance under Indicator 4B is as follows:

1. KDE calculates a statewide rate of long term out-of-school removals (suspension or expulsion for > 10 days in a school year) by dividing the number of Kentucky students with disabilities subject to this type of removal that year by the annual count of all Kentucky children with IEPs in that same year.  

2. KDE calculates, for each of the 176 school districts in Kentucky (including the Kentucky Schools for the Blind and Deaf), a similar district-wide rate of long term out-of-school removals (suspension or expulsion for > 10 days/year).   A district-wide rate for all children with disabilities is calculated as well as a separate rate for each of 5 race/ethnicity subgroup categories (White, Black, Hispanic, Asian, Native-American).

3. KDE calculates a separate rate of long term removals (out-of-school suspension or expulsion for >10 days/year) for each racial/ethnicity category by dividing the number of children in each race/ethnicity group subject to these types of removal, by the total number of children with IEPs in that race/ethnicity group, who are enrolled in the district and included in the district’s annual disaggregated count of children with disabilities.

4. ‘N’ Size Requirements for Indicator 4B:  If a district does not have sufficient numbers of students in the district in any particular race/ethnicity subgroup to meet the minimum ‘n’ size requirement of 10 students with disabilities in each racial/ethnicity group, then that particular race/ethnicity subgroup data is not included in calculations for Indicator 4B for that district in the current year.
5. KDE determines that a district has a significant discrepancy for any race/ethnicity group when data indicate that both of these two criteria for “significant discrepancy” are met:

· The rate of long term out-of school removals (suspension or expulsion for > 10 days/year) for a race/ethnicity subgroup is three times or greater than  the statewide rate of similar removals for all Kentucky children with IEPs, and 

· The district has suspended or expelled at least 10 students of that same race/ethnicity group for more than 10 days/year. 
6. KDE reviews the policies, procedures and practices of every Kentucky district which is found to have a “significant discrepancy” for Indicator 4B, by using OSEP’s IDEA Related Requirements Document for Indicator 4B. 

7. KDE issues a finding of IDEA noncompliance, if KDE finds inappropriate policies, procedures or practices within a district (which has met the minimum ‘n’ size requirement and the criteria for a significant 4B discrepancy as outlined above by KDE),  and if the district is further identified to have inappropriate related policies, procedures or practices which have contributed to the significant 4B discrepancy identified for any specific race/ethnicity group.

8. If a district is cited for non-compliance with IDEA, in conformance with 34 CFR 300.176 (b), the noncompliance must be corrected by the district within one year from the date of KDE notification of the non-compliance to the district. 

Revised Baseline Data for FFY 2010 (using 2009 - 2010 data): .57% or 1 school district
	FFY
	Measurable and Rigorous Target

	2010

(Using 2009-2010 data)
	0%

	2011 

(Using 2010-2011 data)
	0%

	2012 

(Using 2011-2012 data)
	0%


	Revised Baseline data from FFY 2010 (2009-2010 data):   .57% or 1 district of 176 KY districts 


Discussion of Baseline Data:

Kentucky changed the Indicator 4B measurement in FFY 2010, and therefore was advised to concurrently revise the 4B baseline data.  This state is revising and reporting baseline data again this year due to using a methodology not approved by the Office of Special Education Programs (OSEP) in the FFY 2009 SPP and APR for Indicator 4B.
Pursuant to guidance from OSEP, Kentucky revised its methodology for calculating significant discrepancy for Indicator 4A and 4B, beginning with this APR and data from the 2009-2010 school year.  

Previously, Kentucky compared a local district’s rate of out-of-school removals greater than 10 days of children with disabilities in each of 5 specific race/ethnicity categories to the rate of all other remaining subgroups of students with disabilities in the district combined (for example, comparing the rate of suspensions of black students with IEPs to all other/non-black district students with IEPs).  
In the past, if a race/ethnicity group was found to have a risk ratio of > 3.0 times greater than the rate for all other comparison students not of that race/ethnicity in the district, the district was determined to have a significant discrepancy, unless the number of district students in the particular race/ ethnicity group did not meet the minimum “n” size of 10 students.
However, Kentucky has now revised its definition of significant discrepancy and methodology to annually compare the rate of an individual district’s out-of–school removals greater than 10 days of children with disabilities in each race or ethnicity subgroup to the annual statewide rate of these types of removals for all students with disabilities that year.  This is the same annual statewide rate now used for comparison in Indicator 4A calculations.  
Kentucky identified one district of 176 total Kentucky districts with a significant discrepancy in 10+ day suspensions/expulsions of students with disabilities in a race/ethnicity subgroup, due to inappropriate policies, procedures or practices, using FFY 2010 data.  

The measurement yields .57% as follows: 1 district ÷ 176 X 100 = baseline of .57% of all Kentucky districts.  

The following numbers of districts (out of 176 total districts) were excluded from the calculation due to small numbers of students in a specific race/ethnicity category, based on our “N” cell size requirement for this indicator (i.e., To be included in the calculation, the district must have at least 10 students with a disability in a particular racial /ethnic category enrolled in the district, based on their annual disaggregated childcount of students with disabilities):  
1. No districts were excluded due to having <10 White students with disabilities enrolled.

2. 89 districts were excluded due to having <10 Black students with disabilities enrolled.

3. 128 districts were excluded due to having <10 Hispanic students with disabilities enrolled in the district.

4. 166 districts were excluded due to having <10 Asian students with disabilities enrolled.

5. 175 districts were excluded due to having <10 Native American students with disabilities enrolled in the district.

Many districts in Kentucky are small and rural.  In these districts, the numbers of students with IEPs in any given racial or ethnic category are often very small.  These small numbers can compromise the validity of rate or risk ratio data, and make it difficult to protect the identity of individual students in the process of public reporting, unless a minimum ‘n’ size is employed.  
Of the districts who met the n size, the following number of districts met the first criteria for a significant discrepancy, by having a discrepancy in some race/ethnicity category that was 3 or more times the state rate for all students with disabilities.  
· Twelve districts had a discrepancy for the ‘white’ category 
· Seven districts had a discrepancy for the ‘black’ category 
· Two districts had a discrepancy for the ‘Hispanic’ category 
· Zero districts had a discrepancy for the ‘Asian’ category, and, 
· One district had a discrepancy for the Native American category   
Most districts (all but one) with a discrepancy in one of the minority race/ethnicity categories suspended very few students (1-3 students) for greater than 10 days.  However, since the statewide rate is extremely low compared to other states, a discrepancy is often found in the comparison if even a few students in a race/ethnicity subgroup (for example, 1- 2 students) are suspended for more than ten days.

Of those districts listed above, only one district also met the second additional criteria required for being determined to rise from “discrepancy” to the level of “significant discrepancy”.  The second requirement is that at least 10 students in the specific race/ethnicity subgroup were subject to disciplinary removals for greater than 10 days in a school year.  Therefore, only one district in Kentucky met both criteria required for determining that a “significant discrepancy” exists in the district for Indicator 4B.
Data Source: Section 618.
One Kentucky district listed in the table below met the minimum ‘n’ size and also met both criteria for “significant discrepancy”.  The one district met both the discrepancy criteria AND the criteria of 10 students with disabilities suspended in a particular race/ethnicity subgroup.  
The district had 68 students suspended over 10 days/year in the race/ethnicity group of ‘Black,’ out of a total of 5,792 black students with disabilities in the district (1.17% of black students in the district).  This is the sole Kentucky district meeting the dual criteria outlined earlier for “significant 4B discrepancy”.
4B(a). LEAs with Significant Discrepancy, by Race or Ethnicity, in Rates of Suspension and Expulsion:
	Year
	Total Number of LEAs*
	Number of LEAs that have Significant Discrepancies by Race or Ethnicity
	Percent**

	FFY 2010 (using 2009 -2010 data)
	176
	1
	       .57%


4B(b). LEAs with Significant Discrepancy, by Race or Ethnicity, in Rates of Suspensions and Expulsions; and policies, procedures or practices that contribute to the significant discrepancy and do not comply with requirements relating to the development and implementation of IEPs, the use of positive behavioral interventions and supports, and procedural safeguards.  

	Year
	Total Number of LEAs*
	Number of LEAs that have Significant Discrepancies, by Race or Ethnicity, and policies, procedures or practices that contribute to the significant discrepancy and do not comply with requirements relating to the development and implementation of IEPs, the use of positive behavioral interventions and supports, and procedural safeguards.  
	Percent**

	FFY 2010 (using 2009-2010 data)
	176
	1
	.57%


Review of Policies, Procedures, and Practices 

As required by 34 CFR §300.170(b), KDE reviewed the policies and procedures relating to the development and implementation of IEPs, the use of positive behavioral interventions and supports, and procedural safeguards in the district determined to have a significant discrepancy for Indicator 4B.   The review, which used OSEP’s Related Requirements for Indictors 4A and 4B, established that the district’s policies and procedures complied with applicable IDEA requirements. 
As part of a two-stage process, KDE also made an on-site visit to review the district’s practices.

During KDE’s initial discussions with the district, the district advised KDE it had been examining discipline practices of special education students for several years, particularly related to African- American students.  The district acknowledged systemic problems due to practices associated with IEPs, the use of positive behavioral interventions and supports, and manifestation determinations.  
During the on-site visit, KDE verified the district’s suspension/expulsion practices that violated IDEA.   KDE issued a finding of noncompliance, based on the significant discrepancy in suspensions of Black students and the district’s disciplinary practices which do not comply with IDEA.
The district had established an extensive central office review process prior to KDE’s notification of the on-site visit.  It was funded through the district’s use of 15% of its Part B funds through Coordinated Early Intervening Services (CEIS). 
Four full-time employees staff the program.  Staff review district suspensions data on a weekly basis, identify student-specific violations and require the schools in question to immediately correct the student-specific noncompliance.  Student compliance issues which are not addressed have led to reprimands against school staff in their personnel file.  
Numerous trainings have been provided to schools on a variety of behavior-related issues to deal with systemic issues.  In addition to directives regarding compliance from the central office to the schools, central office staff will also begin reviewing the appropriateness and quality of services provided to students.  Central office staff will also provide technical assistance to teachers.
During the visit, KDE advised the district that, under OSEP Memorandum 09-02, the district must be able to document both systemic and student-specific incidents of noncompliance that have been corrected. The district agreed to amend its process to require documentation of individual student correction.  Implementation of the intensified process became a part of the district’s Corrective Action Plan (CAP).  
Improvement Activities/Timelines/Resources:
Activity for Indicator 4B 

	Indicator 4B

Improvement Activity  
	KDE and Special Education Cooperatives will provide training and consultation/ technical assistance for data analysis and action planning in districts whose data indicate a significant discrepancy in the rate of suspensions/expulsions of students with disabilities for greater than 10 days within specific race/ethnicity groups.

Action Steps:

1. KDE will develop a protocol for root cause analysis for use by districts.

2. KDE will require districts with significant discrepancies to:

a. Develop an analysis of suspension/expulsion data at the individual student level, using the root cause analysis protocol.  The districts will submit their analyses and action plans to DLS for approval.

b. Develop a proactive system for tracking and correcting individual student non-compliance related to Indicator 4B.

c. Secure training and technical assistance based on root cause analysis for the implementation of positive behavior interventions and supports at targeted schools in the districts.  
d. Submit prescribed documentation to the Special Education Co-op and DLS on an ongoing basis. 

	Evaluation
	KDE will conduct a follow-up on-site visit to verify systemic changes and review individual student corrections of non-compliance for Indicator 4B.

	Timeline
	FFY 2008-2012

	Resources
	DLS; Special Education Co-ops


